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Access to Justice in Environmental Matters

Working Group on Pollutant Release and Transfer Registers

(Second meeting, Geneva, 13-15 April 2005)

I.
INSTITUTIONAL AND LEGAL IMPLEMENTATION, INCLUDING PUBLIC PARTICIPATION AND ACCESS */
1. Implementation of the obligations of the Protocol on Pollutant Release and Transfer Registers (PRTRs) will entail a number of decisions concerning PRTR design, structure and operations. These will range from choosing among various technical options for the design of a central, publicly accessibly register to determining the institutional framework required for ensuring a coordinated system of information flow to it.

Article 3, paragraph 1

Each Party shall take the necessary legislative, regulatory and other measures, and appropriate enforcement measures, to implement the provisions of this Protocol.
Box 1:  Article 3, paragraph1
2. A legal framework will also be needed to set forth the rights and responsibilities of various key players, e.g., the obligation of pollutant-emitting facilities to report and the right of the general public to participate in decisions concerning PRTRs.  This chapter focuses on some of the institutional and legal issues that will need to be considered in setting up a national PRTR. After reviewing some of the general issues, it looks more specifically at the institutional and legal structures needed to ensure a coordinated system of data collection and dissemination, and public participation/access.
A.
Development of a PRTR
3. In developing a national PRTR, Parties are advised to tap the expertise of technical specialists in industrial pollution control, monitoring and analysis, as well as legal, institutional and information technology (IT) experts.  Chapter II on scope and chapter III on PRTR data discuss some of the technical issues that will need to be considered.  In addition, it will be important to consult broadly with the various stakeholders, including the reporting facilities and the public.

4. While each country’s strategy and specific activities should reflect national conditions, the six-step process for PRTR development proposed by the United Nations Institute for Training and Development (UNITAR) and based on experience in several OECD member States, developing countries and countries with economies in transition, bears consideration (see box 2).

5. In particular, this approach includes a subnational pilot PRTR trial to identify key difficulties and test implementation. Mexico started its PRTR development with pilot exercises and pilot PRTRs have been launched in at least five regions of the Russian Federation.

6. Another approach is to start with a limited number of pollutants and facilities, and then expand this over time. Still other countries have started with voluntary systems before making reporting mandatory and comprehensive.  The important step in any case is to begin the process.

Proposed steps for developing a national PRTR

1.
A national workshop to identify PRTR goals

A well-prepared national workshop, with participation from a broad range of experts and stakeholders, can identify the main goals and key issues for national PRTR development. Participation can include: key officials at both national and subnational authorities; representatives of major polluting facilities; experts from research institutes and universities; and representatives of key user groups, including public health groups, environmental NGOs and journalists. (The Protocol includes, as a core element of PRTRs, public participation in their development and modification.)

2.
A feasibility study to assess existing capacity for a PRTR

The workshop’s conclusions will provide the starting point for an in-depth study of capacity needs. The study should ensure that the goals identified are realistic. Study preparation should involve consultation with the key stakeholders involved in the workshop. 

3.
Design of the main PRTR characteristics

The feasibility study can be followed by the detailed design of technical, legal and institutional approaches.

4.
A pilot trial

A trial, possibly in a specific region of the country, can test the proposed PRTR system and the mechanisms contemplated for reporting from key polluting facilities. The pilot area should include a representative sample of industrial sectors. Facilities might participate on a voluntary basis, reducing the legal preparations needed. The pilot project can test various PRTR issues, including data methods and their accuracy as well as mechanisms for communicating information between local and national levels. This pilot stage can also test methods for presenting PRTR data to the public and to interested stakeholders. The pilot trial should include capacity-building as well as efforts to raise public awareness. 

5.
Development of the national proposal

The lessons learned in the pilot trial can then be used to develop a full proposal, including necessary legal instruments. It may be useful to compare this experience with lessons learned in other countries as well. The proposal should include a detailed review of capacity-building needs, as well as specific plans for raising public awareness. 

6.
A national PRTR workshop

The workshop, with broad participation (including at political level), will review the PRTR proposal and launch a final proposal for a national PRTR.

Based on UNITAR, 1997.

Box 2: Proposed steps for developing a national PRTR

7. It can be good practice to set up a national coordinating body to agree on inter-ministerial, multistakeholder issues related to PRTR creation and development. For example, in order to adapt and further develop its PRTR, the Netherlands has set up a special coordination group to reach agreement on new definitions, methods and emission factors.

B. The institutional framework

8. Setting up a national PRTR will require deciding on the most appropriate institutional structure for collecting and registering the data on pollutant releases and transfers, and ensuring that these data are publicly accessible.

9. The starting point should be a review of the obligations of the PRTR Protocol and determining whether existing institutions and systems are adequate for carrying out the various tasks and obligations.  This should involve a review of existing systems to monitor and register polluting emissions, including how information on pollutant releases currently flows among the various institutions.

10. Some Parties may already have extensive systems in place for collecting and registering data on emissions, e.g., through operating permits or monitoring systems, while others may be developing or reforming such structures.  For example, some new EU member States, as well as Balkan and East European, Caucasian and Central Asian (EECCA) countries, are still restructuring their systems for controlling emissions from polluting facilities.

11. In carrying out the review, it is important to consider what is working well and what could be a problem.  The lack of proper legal and institutional frameworks, and the existence of numerous non-compatible data collection obligations and thus different non-compatible databases maintained by a variety of State organizations may make it difficult to develop well-functioning PRTRs.

12. In most countries, the Environment ministry will hold overall responsibility for setting up the relevant structure.  However, a number of other ministries are likely to also be involved in the collection and management of relevant data, i.e., ministries of agriculture, energy, health or transport.  In such cases, structures for inter-ministerial coordination will be needed to determine whether the data currently collected meet the PRTR Protocol’s requirements or whether adaptations are needed.

13. Even where the data on emissions are collected largely by environmental authorities, there may be a number of different institutions involved. For example, collecting data on emissions to water might be the responsibility of river basin management institutions, while collecting data on emissions to air might be carried out by environmental offices of local authorities.
14. In most EECCA countries, environmental monitoring is carried out by a range of ministries, State institutes and academic research centres. Efforts to improve monitoring have focused on strengthening coordination and cooperation among these bodies and on establishing unified monitoring systems.  For example, Ukraine created the Interdepartmental Commission on Environmental Monitoring Issues in 2001, to establish common standards and procedures for monitoring activities and to ensure data exchange. These efforts to develop nationally unified monitoring systems could provide a starting point for assembling PRTR data in those countries.

15. The checklists below identify a number of elements for a PRTR for which institutional structures are needed.  These elements are either explicitly set forth in the PRTR Protocol or implicit in its requirements.  The checklists are aimed at providing a quick guide for the institutional review.

Checklist of elements for which institutional structures are needed (1)

· Institution to manage the national PRTR system (art. 2, para. 5)  

· Structure for inter-agency coordination 

· Appropriate systems for enforcement (art. 3, para. 1) 

Collection, validation and management of data
· Collection of data submitted by owners or operators of reporting facilities (art. 7, paras. 2 and 5) 

· Assessment of the quality of the data collected in terms of completeness, consistency and credibility (art. 10, para. 2) 

· Collection of information on releases of pollutants from diffuse sources (art. 7, para. 4)

· Development and management of a register comprising a structured, computerized database able to maintain data for ten reporting years (art. 4, para. (j) and art. 5, para. 3)
Box 3:  Checklist of elements for which institutional structures are needed (1)

16. Some Parties may decide to create a single institution responsible for the collection, validation and dissemination of PRTR data. In other cases, it may be possible to maintain existing institutional structures for instance for monitoring or enforcement, and to redefine certain tasks as well as unify the methodologies used for collecting and validating the data, in order to achieve one national register.

17. Validation of the data submitted for the PRTR poses a different type of challenge than the creation and maintenance of a national PRTR.  While the latter task will necessarily entail some degree of centralized collection and management of data, validation of data may be more easily achievable if responsibility is delegated to local or regional authorities or to the regional or local offices of national authorities, since they will be closer to the operators and are more likely to have an overview of their activities. It may be particularly useful to link the validation of the data to other controls of facilities, e.g., via regular or extraordinary environmental inspections.

18. Another option might be to split the responsibilities for the validation of data among different institutions according to the type of emissions, as in Spain, which has delegated validation of data concerning water emissions to its river basin authorities, because of their in-house scientific knowledge and control duties. However, in systems where these institutions are centralized, it might be wise to ensure that validation is still carried out regionally or locally. 

19. Each country will need to decide the best way to enforce the reporting obligations, including the requirement for owners and operators to assure the quality of the information that they report. This could be done via existing systems of controlling polluting facilities, e.g., environmental inspectorates, or other administrative systems for enforcing environmental obligations. 

1. Implementation in decentralized systems of governance

20. Some Parties may have regional or other decentralized structures.  These may be accompanied by long-established systems of environmental management based on regionally determined requirements for monitoring and collecting environmental data. This can complicate the process of setting up a national PRTR (which of course presupposes harmonized data). 

21. Germany, for example, has a decentralized system of environmental management based on its Federal States (Länder). The legal and institutional structures for the collection of data vary, according to the environmental medium. Obligations to report data on emissions to water are set by these regional governments and data are managed regionally. Obligations to report emissions to air are set in national legislation, but again data collection and validation are managed regionally. A common regional data set on air and water emissions is compiled by the Federal States.  Although legal competence is divided between regional and national levels, in practice only one institution – the Environment Agency (UBA) – is the national contact point and responsible for compiling the complete data set for Germany.  Quality assessment is performed at all levels of the data flow and the results are communicated back to the operator along the data chain.

22. In decentralized systems, achieving a national register will require harmonization of data from various regions. This will involve harmonization of the quantification methods for each type of emissions across each region, to enable nationwide comparison of the collected data. Methods for the quantification of diffuse pollution should also be homogeneous at national level even if the data are collected regionally.

23. Centralized data collection and management will require transmission of the data collected regionally to one or more national institutions with responsibility for the registration and compilation of the data. This can be facilitated by enabling the regional institution to register the data in the PRTR directly by electronic means.  Note that article 4, paragraph (j), of the Protocol suggests the possibility of a structured, computerized database or, alternatively, several linked databases maintained by a number of competent authorities, e.g., for different regions, in a federal system.  Whether data collection, management and transfers are done in a centralized or decentralized manner, these tasks will be greatly simplified if all facilities and authorities involved use integrated compatible electronic systems.

2. Awareness raising, access to information and public participation

24. The PRTR Protocol also requires setting up the institutional structures for raising awareness and for providing information to the public along with opportunities for public participation (see checklists below).

25. Implementation of these obligations might require administrative structures different from those needed for establishing and managing the PRTR itself. Some of the responsibilities may be similar to tasks already carried out by officials in national, regional or local environmental administrations, e.g., public relations and environmental education. In order to ensure that these obligations under the PRTR Protocol are in fact carried out, it could be useful to develop a plan that specifies each action and assigns responsibilities to specific units and officials. 

	Checklist of elements for which institutional structures are needed (2)

Awareness raising and capacity-building

· Capacity-building of owners and operators, to ensure quality data

· Promotion of public awareness of the national PRTR and provision of assistance and guidance in using the information contained therein (art. 15, para. 1)

· Capacity-building and guidance to responsible authorities for carrying out their duties under the Protocol (art. 15, para. 2)

Access to information; confidentiality; access to justice

· Structures for provision of information to the public on request, in cases where the information is not easily accessed by the public (art. 11, para. 2), optionally, charging a reasonable amount for this service (art. 11, para. 4) 

· Facilitation of electronic access to the register in publicly accessible locations (art. 11, para. 5)

· Processing of requests for keeping certain information confidential, including taking decisions on when information can be excluded (art. 12, para. 1)

· Processing of requests to disclose information that is considered confidential, including provision of generic chemical information and the reason the other information has been withheld (art. 12, para. 3) 

Public participation 

· Provision of opportunities for public participation in the development of the national PRTR (art. 13, para. 1)

· Provision of information to the public when a decision is taken to establish or significantly change the register (art. 13, para. 3)


Box 4: Checklist of elements for which institutional structures are needed (2)

26. Each Party setting up its national PRTR will need to establish a legal framework that clearly establishes the authorities and obligations of the bodies responsible for the PRTR as well as the obligations of the reporting facilities. Some countries will already have well-developed legal structures for collecting data on emissions from point and diffuse sources.  Other countries, e.g. the Western Balkan countries, may still be establishing the necessary legal and institutional structures for collecting and managing emissions data.  

C. The regulatory framework for data collection and dissemination

27. Again, the starting point for each Party should be a systematic assessment and review of its legislation, and identification of how its legal system will need to be brought into line with the obligations of the Protocol.  The checklists below list most of the elements that will need to be in national legislation or secondary regulations.  The first shows some of the general provisions required to ensure a workable national PRTR.  

	Checklist of legislative elements on data collection and dissemination

General provisions

· Authority (or obligation) to establish and maintain a public register (art. 1) 

· Designation of competent authority for managing the PRTR (art. 2, para. 5) and for enforcement (art. 3, para.1)

· Definitions, e.g., facility, pollutant, release, off-site transfer (art., para. 2)

· Designation of which point source facilities will be subject to mandatory reporting on a periodic basis (or, alternatively, authority to request the information from facilities needed for the PRTR) 

· What information needs to be reported and in what format (art. 7, paras. 5 and 6)

· Reporting cycle and deadlines for reporting (art. 8)

· Provisions making it an offence to submit information known to be false, including sanctions 

Obligations for owners and operators 

· To collect data and keep records for five years (art. 9, para. 1)

· To report best available information, use of internationally approved methodologies where appropriate (art. 9, para. 2)

· To assure the quality of information reported (art. 10, para. 1)

Obligations for competent authorities

· Obligation to provide direct electronic access to the register through public telecom networks and in publicly accessible locations (art. 11, para. 1 and art. 11, para. 5)

· Obligations to carry out quality assessments of the data in the register & to ensure that the data are complete, consistent and credible (art. 10, para. 2)

· Provisions on what information on the register may be kept confidential, as well as the procedure (criteria) for taking the determination and for providing information on what data have been withheld and why (art. 12, paras. 1 and 3) 

· Measures to ensure that employees or members of the public who report a violation by a facility are not penalized, persecuted or harassed (art. 3, para. 3)

· Technical measures for collection of information on diffuse pollution (art. 7, paras. 4 and 7) 


Box 5:  Checklist of legislative elements on data collection and dissemination

28. The national legal framework will need to define the obligations of the administrative authorities who will be collecting, validating and managing the register, as well as dealing with accessibility to the data and confidentiality issues.  In most cases a new legal instrument will be needed to ensure a comprehensive and workable system.  In other cases it may be possible to amend existing legislation to cover the PRTR Protocol’s requirements.  This option is particularly important to consider where structures are already in place for gathering and managing information on polluting emissions.

29. The United Kingdom’s legislation that sets up its national PRTR provides for great flexibility by delegating broad powers to the central environmental authority to make regulations for establishing public registers of information gathered (1990 Environmental Protection Act).  The powers also cover making regulations to compel “persons of any specified description (whether or not they are holders of permits)” to compile information on emissions, energy consumption, and waste and the destinations of such waste, and to provide this information in the manner specified (1999 Pollution Prevention and Control Act). The enabling powers are comprehensive and allow the environmental authorities to develop the national PRTR further without having to enact new legislation.

30. The Czech Republic similarly established its Integrated Pollution Register via provisions in the 2002 Act on Integrated Pollution Prevention and Control that oblige the Ministry of the Environment to establish and maintain such a register as well as the users of registered substances to report certain data to the Ministry.  The Act also authorizes the Ministry to lay down implementing regulations stating the manner of determining and assessing the reported substances and the manner of keeping the integrated pollution register “so as to ensure the uniformity of the information system in the area of the environment.” 

31. In countries that already have systems, the two most common structures in use for collecting the data needed to establish central emissions registers are: (a) information requirements set in environmental permits; and (b) compulsory self-monitoring and reporting. 

1. Procedures for reporting based on environmental permits

32. Many countries, especially in Western Europe, already have well-developed systems for permitting of large industrial installations, including mandatory self-monitoring and reporting of polluting emissions.  To avoid duplication of effort, they have linked the collection of data required for their national PRTRs to requirements already in place in their permitting system. While this may avoid double reporting, it can also be limiting in that changes to the national PRTR to reflect any changes made in the PRTR Protocol could subsequently require amendments to the national permitting system. 

33. For example, the European Union (EU) and its member States based their first-generation PRTR (the European Pollutant Emission Register (EPER)) on the integrated permitting system under the Integrated Pollution Prevention and Control (IPPC) Directive.  Facilities covered under its annex I are obliged to report on their emissions of the substances covered under annex A1 to the EPER decision.  EPER does not cover all of the elements set forth in the PRTR Protocol, so to enable the EU to ratify the PRTR Protocol, EPER will need to be upgraded.  

Article 3, paragraph 5

To reduce duplicative reporting, pollutant release and transfer register systems may be integrated to the degree practicable with existing information sources such as reporting mechanisms under licences or operating permits.
Box 6: Article 3, paragraph 5

2. Procedures for reporting based on compulsory reporting obligations

34. Another possibility is to base the data collection for the PRTR on a legal framework establishing specific obligations to report the relevant data. This framework could be linked to local or regional environmental monitoring systems.  Australia’s legislation for setting up a national pollutant inventory is a useful example of this approach to setting up compulsory reporting obligations.

35. Countries contemplating accession to the PRTR Protocol but facing significant difficulties in establishing effective pollution monitoring and reporting may wish to consider a simple “pre-PRTR” system, such as the performance rating and disclosure systems in use in developing countries such as Indonesia and reviewed on a pilot basis in Ukraine.  Such a system could then gradually be improved and extended to meet the Protocol’s requirements over time.

3. Extending the PRTR Protocol’s requirements
36. The PRTR Protocol sets minimum requirements.  Parties developing PRTRs in compliance with its obligations should keep in mind that they may go further, if appropriate in the light of national priorities and concerns.  For example, if a local industrial facility emits significant amounts of a substance not yet covered under the PRTR Protocol, it may be important to include that substance in the reporting requirements.  A country may also wish to increase the accessibility of the information maintained on the PRTR, e.g., by restricting the types of information that can be kept confidential for commercial reasons.

37. Moreover, countries may wish to add other elements to their national PRTRs, such as reporting obligations for small and medium-sized enterprises (SMEs).  Bearing in mind the possibility of future developments of the PRTR Protocol and the need for flexibility, it could be interesting to introduce some of these additional elements on a voluntary or pilot basis. The Netherlands, for example, provides for individual provinces to require companies that are under the reporting thresholds to report information on their emissions, if these emissions are significant at local level.

38. Finally, countries will have to consider how to include data on diffuse sources of pollutants in their national PRTRs, where the data are already being collected by relevant authorities and can be practicably included.  Indeed, under the PRTR Protocol, they are obliged to take measures to initiate such reporting, if they determine that no such data on diffuse sources exist. 

4. Enforcement

39. The “appropriate enforcement measures” to implement the Protocol’s provisions referred to in article 3, paragraph 1, will apply to operators as well as officials responsible for the registration acting in bad faith, fraudulently or negligently. Parties could consider whether the enforcement measures should include sanctions and whether those could be administrative and/or penal. The introduction of both types of sanctions creates a gradual system in the use of sanctions.  For a repeated violation of the reporting obligation or the submission of false data, the operator could be submitted to a criminal sanction. For the mere delay in delivering the information, an administrative sanction could suffice.   

40. In addition, the Protocol requires Parties to take measures to protect employees of a facility and members of the public who report a violation by a facility of the national laws implementing the Protocol (art. 3, para. 3). One way to do this would be to oblige competent authorities to ensure anonymity of persons reporting violations, and to back this up with penalties.  The United States, for example, has set in place stiff penalties for penalization, persecution or harassment in cases where the identity of the person has become known.

D. The regulatory framework for public participation and access

41. Much of the regulatory framework which is required to comply with the PRTR Protocol relating to access to information, public participation and access to justice will already be in place in countries that are Parties to the Aarhus Convention, although some adjustments may be required, due to the specificities of the PRTR Protocol.   

42. The PRTR Protocol has specific articles dealing with public participation, access to information and access to justice. This insertion is important because the PRTR Protocol is open to non-Parties to the Aarhus Convention.  The legislative framework for each of these pillars is addressed below.

1. Public participation

43. Public participation is among the core elements of the PRTR system. Experience among countries with a long tradition in PRTR systems shows that public involvement is very important for success in establishing a PRTR.  Public involvement helps to raise public awareness, including of how to use the PRTR.  Since the PRTR is intended to be a tool for citizens, citizens should be involved in its design and set-up.

44. The general obligation with respect to public participation is spelled out in article 4. 

Article 4 

In accordance with this Protocol, each Party shall establish and maintain a publicly accessible national pollutant release and transfer register that: (…) (i) allows for public participation in its development and modification…
Box 7: Article 4
45. Parties to the Aarhus Convention should have national legislation providing a general right to participate in decisions having an impact on the environment (art. 8). If the Party to the Protocol is not a Party to the Aarhus Convention and does not have such legislation, it will need to create a legal framework for the three pillars under the PRTR Protocol.  The elements required by the PRTR Protocol are set forth in box 8. 

Check list of elements of national legislation on public participation

· To ensure that the public is given appropriate opportunities for participating (art. 13, para. 1);

· To ensure that the public has access to information on the proposed measures in a timely manner (art. 13, para. 3);

· To ensure that the public can submit comments, information, analyses or opinions (art.  13, para. 2)

· To take due account of the public input (art. 13, para. 4).  

Box 8:  Checklist of elements of national legislation on public participation

46. These are legal rights to participate granted to the general public. It is therefore not sufficient to implement the requirements by practice or by developing codes of conduct. A legal instrument is needed to secure these rights.   If legislation is already in place, it may need to be adapted or further developed through communications, decisions or other secondary regulations sufficiently disseminated and made publicly available. This is also applicable to the Parties to the Aarhus Convention, because, due to the specificities of a PRTR, they may wish to provide specific rules for public participation in the establishment or modification of a PRTR, such as a coordinating body or longer deadlines.

47. The PRTR Protocol refers to two instances when public participation is relevant: (a) during the establishment of the PRTR; and (b) in the modification of the PRTR. In either instance, opportunities for public participation should be provided at an early stage when it can affect the decision-making process. Although the minimum requirements of the Protocol must always be met, the input from the public may influence how they are met and whether the national PRTR goes further.  

(a) Public participation in establishing a PRTR

48. A participatory process for establishing or developing a PRTR will be essential for the future success of the system. Involvement of all stakeholders, i.e., reporting facilities, NGOs and civic organizations, workers in the facilities, health officials, pollution control officials, local authorities, academia, is important. Those countries having to develop their PRTRs from the beginning will especially benefit from the experiences of other countries. 

(b) Involving stakeholders

49. The involvement of stakeholders could be possible by the creation of a national coordinating body (see chapter I, sect. A), which will facilitate the consultations at the very first stage.  This initial working group or body can be useful to discuss the different options to develop PRTRs. Its conclusions can be proposed for broader consultation. This broader consultation process, e.g., Internet consultation, could have longer deadlines for the public to react in order to ensure the general public’s participation in the establishment of the PRTR.

(c) Informing the public

50. To ensure that the public is given sufficient opportunity to participate, some Parties may wish to set in place detailed rules. These can, for instance, specify how to inform the public, how the opportunity for consultation should be publicized, e.g., mass media or regional media, official journals or other appropriate means; information panels in city halls or other relevant buildings; or by post.

(d) Ensuring public participation

51. The rules for public participation should also establish reasonable deadlines for the public to present its comments and opinions, e.g., one or two months. It is good practice in a specific consultation to note the deadline in terms of a clear date, e.g., 17 November, rather than as a period of time.

52. The rules for public participation should ensure that comments can be sent by both electronic and non-electronic means. In any case, it will be important to clearly identify the competent authority in charge of receiving these comments. This could include regional or local representatives that would in turn transmit the comments to the competent authority establishing or modifying the PRTR. 

(e) Taking into account the public’s input

53. The PRTR Protocol specifies that the comments are to be taken into account by the authority taking the decision. Parties should therefore also set procedures for reporting how the public input has been considered in the final decision, e.g., how many comments were received, how these comments were addressed, why certain proposals were not retained and why others were finally adopted. 

The consultation process (under the Code of Practice for consultation developed by the Prime Minister’s Cabinet Office) is not specific for PRTRs but is an example of good practice.  Criterion 4 is dedicated to feedback regarding the responses received and how the consultation process influenced the policy, and it is subdivided in seven points to further explain it. This criterion is part of the consultation process.

The consultation is published on the Web, and includes the invitation sent to stakeholders, the draft proposal and links to guidance documents. The consultation is very wide and covers many different stakeholders. A minimum of 12 weeks is allowed.  Announcements including advertisements are clear, concise and widely accessible.

Box 9:  Consultation process of the United Kingdom’s Department for Environment, Food and Rural Affairs

2. Public participation in modifying a PRTR

54. It would seem desirable to ensure public participation when any change is made to the PRTR system. However, it is not clear from article 13 whether public participation is also mandatory during modification of the PRTR Protocol itself, since paragraph 1 refers only to the development of the PRTR and paragraph 3 requires only that the Party ensure access to information relating to decisions to significantly change the PRTR system.  Nonetheless, this article should be interpreted in relation to the more general article 4, paragraph (i), which deals with the core elements of a PRTR Protocol and which states that public participation should be allowed in the development (meaning establishment) and modification (in the case of significant changes of the PRTR).

55. Significant changes to the PRTR system might include the adoption of a different approach to setting thresholds or reporting off-site transfers (waste-specific against pollutant-specific). For the sake of legal certainty, it could be desirable for the Working Group on PRTRs to agree on what could be considered a substantial change. Otherwise, each Party should decide in its relevant legislation what is going to be considered as a significant change, so that the public is informed and can be aware of the procedure for consultations.

56. A Party may decide to call on the above-mentioned national coordinating body each time that a significant change is planned for the PRTR. For other changes, the Party may decide just to post the proposal on web sites and other relevant places (e.g., official journals) and apply the normal procedure for consultation.

57. Parties could also decide to allow the public to propose changes to the PRTR. In many cases, such proposals can improve the system and identify different users’ needs. They could be sent to the web site or also by post to the identified competent authority for PRTRs.

Public participation and PRTRs

TRI stakeholder dialogue: When changes in the Toxics Release Inventory (TRI) are going to take place, the United States Environmental Protection Agency (USEPA) opens a stakeholder dialogue, consisting of different phases where interested stakeholders can participate. It includes background documents and online dialogue or a “virtual public meeting”. The process is announced on the TRI portal web site but it is also published in the Federal Register and at EDOCKET. The proposal includes a summary, background information, an explanatory memorandum, the deadline to send comments (specific date) and instructions on how to send comments, including addresses and allowing for electronic submission, e.g., via e-mail or to the eRulemaking Portal, as well as post and hand delivery. A national TRI conference is also organized every year to discuss TRI issues.
Box 10:  Public participation and PRTRs

3. Access to information and access to justice

58. The most important aspect concerning the legal framework on access to information is that Parties should have in place relevant legislation dealing with the dissemination of and access to information on environmental matters, and specific provisions on confidentiality. Parties to the Aarhus Convention would in many cases already have such general rules in place. 

Checklist of legislative elements on access to information and access to justice

· To ensure that data are easily publicly accessible without having to state an interest through electronic means (art. 11, para. 1)
· To ensure data are accessible upon request within one month by other effective means and to facilitate electronic access in public locations (when data are not easily publicly accessible by electronic means) (art. 11, paras. 2 and 5)
· To ensure that access is free of charge or that charges do not exceed a reasonable amount (art. 11, paras. 3 and 4)
· To ensure access to justice, including procedures and appeals (art. 14)
Box 11:  Checklist of legislative elements on access to information and access to justice

59. The legislation dealing with access to information can be a framework instrument dealing with access to information and access to justice in general or a specific instrument created to deal with the establishment of a PRTR. In any case, it should ensure that the PRTR data are easily publicly accessible by electronic access, such as through telecommunications networks. If they are not easily publicly accessible by electronic means, then the legislation should specify how the PRTR will be made publicly accessible by other effective means including upon request or by facilitating electronic access in public locations.     

60. Parties should first analyse their legislation on access to information to assess whether it needs to be amended to align with the PRTR Protocol’s requirements. Parties to the Aarhus Convention should pay particular attention to the grounds for confidentiality, as these are more limited than those of the Aarhus Convention and amendments to national legislation may be required (for a more detailed explanation, see chap. V, sect. B). 

61. Concerning access to justice, article 14 of the PRTR Protocol basically reproduces the beginning of article 9 of the Aarhus Convention. It does not override the Aarhus Convention’s provisions, which are broader and cover more cases. Parties to the Aarhus Convention should therefore take this aspect into account as legal implementation may already be in place. Others will however have to create the legal framework required by this article. The guidance documents on the Aarhus Convention could prove useful to this end.

E. Implementation by regional economic integration organizations

62. The PRTR Protocol allows regional economic integration organisation, such as the European Community, to be Parties (art. 24) and refers to regional economic integration organization in four more articles:

(a) Article 8, paragraph 3, reporting cycle (for more details see chap. IV);

(b) Article 17, paragraph 4, allowing regional economic integration organizations which are not Party to participate as observers in the sessions of the Meeting of the Parties;

(c) Article 18, paragraph 2: right to vote in matters within its competence (number of votes equal to number of member States which are Parties);

(d) Article 26, paragraphs 3 and 4: instruments for accession.

63. The most important issue for such organizations is defining the distribution of competences and performance of obligations between them and their member States in issues covered by the Protocol. In fact, a regional economic integration organisation has to declare in its document of accession the extent of its competence with respect to the matters governed by this Protocol and also inform the Depositary of any substantial modification to the extent of this competence 

(art. 26, para. 4).

64. This is very important because the regional economic integration organization can exercise its international responsibility if one of its member States does not comply with the Protocol in matters where the regional economic integration organisation has declared its competence. In most environmental cases, these declarations are broad, because environment competences are normally shared between the organization and its member States and not easy to delineate.  This distribution of competence will depend upon the specific rules governing the organization.

65. Implementation of the PRTR Protocol by a regional economic integration organization can have many advantages in bringing about convergence in the efforts from member States and in saving costs on the establishment of a PRTR (see chap. VI for more details).  However, member States are nonetheless obliged to implement the Protocol nationally. 
Regional economic integration organizations acceding to the PRTR Protocol: The case 

of the European Community

The European Community is the only regional economic integration organisation that has signed the PRTR Protocol.  According to the EC Treaty (art. 175, para. 1), the EC is competent to enter into international agreements and to implement the obligations resulting there from. According to good practice adopted by the EC, the Community cannot adhere to a convention if EC law is not in line with the requirements of the international instrument at the time of accession. Since EPER does not cover all the requirements of the PRTR Protocol, it must be changed if the EC is to accede to the PRTR Protocol. 

The European Commission has consequently prepared a proposal for a regulation concerning the establishment of a European pollutant release and transfer register and amending Council Directives 91/689 and 96/61 (COM(2004)0634 final of 7 October 2004). This instrument upgrades EPER and clearly distributes responsibilities and competences between the EC and the member States in the establishment and functioning of the future European Community PRTR.

This distribution of responsibilities follows the principles of subsidiarity and proportionality. Member States are obliged, when becoming Parties to the Protocol, to implement national PRTRs. Respecting the principle of subsidiarity, the Commission proposal leaves the design of such national PRTRs entirely to member States. Considerations of compliance with the Protocol and of practicability are expected to be strong incentives for member States to ensure full compatibility of their national PRTRs with the European PRTR.
Box 12: Regional economic integration organizations acceding to the PRTR Protocol:  The case of the European Community










*/ This document was submitted late due to the need to hold in-depth consultations over the text with a number of leading experts on the topic of pollution registers.





� See Australia’s national database of pollutant emissions  � HYPERLINK "http://www.npi.gov.au" ��http://www.npi.gov.au�.
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