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1 Kev issue Public Participation concerning Plans, ProgrammmesRolicies Relating to the
- ey Environment — The simplification of planning legisbn concerning highways in the

Walloon Region of Belgium is not violating Art. 101 and 23 of the Belgian Constitutio
in combination with Art. 10 of the EC Treaty, the) Birective 2001/42/EC and Art. 7 of
the Aarhus Convention. Although it is hencefortlsgible to obtain planning permission
for the construction of a motorway in some zond$evit a prior revision of the regional
land use plan, this does not mean that the parieserned are deprived of any form of
preventive and curative legal protection.
Belgium (Walloon Region)

3. Court/body Constitutional Court

4. Date of judgment 14 September 2006

/decision

5. Internal reference Grondwettelijk Hof/Cour cdatngtonelle/Verfassungsgerichtshof
Nr. 135/2006, 14 September 2006, d’Arripe c.s. allddn Region

6. Articles of the Aarhus | Art. 7

Convention
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8. Case summary

This case involves a highway junction in the regidhiege. In the regional land use plan, two alttives were provide
for realizing a junction between two highways ie form of two relatively broad “reservation anderasnts zones”.
Before realizing one of the two alternatives, thidal legislation required a review of the regiblend use plan in view
to transform one of the two reservation zones &taore precise projected path for the highway jonctA revision of
the regional land use plan is subject to an enmemtal impact assessment and public participafibe.challenged
Amendment of the Walloon Town and Country Planrugle (Decree of the Walloon Region of 3 Februag§s20
removed the environmental impact assessment arlit paloticipation requirements since these broaeservation
zones are to be considered as equivalent to agbedj@ath of a line infrastructure like a highwaggtion.

Neighbours and a local environmental NGO askedherannulment of this Amendment of the Town anahRileg Code
for violation of Art. 10, 11 and 23 of the Constitun in combination with art. 10 of the EC Treatye EU Directive
2001/42/EC and the Aarhus Convention.

The Court found that although the level of prowetdf the environment of the plaintiffs had dimhésl under the
challenged Amendment, the Amendment of the Wallbawn and Country Planning Code could be justifigddasons
of public interest. In particular, the Court notedt an environmental assessment is required farommodifications”
under Article 3(3) of Directive 2001/42/EC only whe'the Member States determine that they arelit@have
significant environmental effects, taking into agebthe relevant criteria set out in Annex Il te fhirective (Article
3(5))". The Court held that the Walloon legislatewild properly determine that conversion constdutnly a “minor
moadification” with no significant environmental irapt. In particular, the conversion “of reservatamu easement zone
into reservation perimeters coinciding with patbgesinot as such constitute a plan or programmervitie meaning of
article 7 of the Aarhus Convention”.
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Although it is henceforth possible to obtain plarghpermission for the construction of a motorwaguich a zone




without a prior revision of the regional plan wihview to the incorporation of the path of suchrdrastructural project,
this does not mean that the parties concernedegmiéved of any form of preventive and curative lggatection.

The Court described in its judgement all relevan¥jsions of environmental and planning law that still applicable
before a permit can be granted for the construaifdhe motorway junction, including environmentalpact
assessments public consultation and the possitilithallenge the permit before the Council of &tatd concluded:
“Having regard to the remaining level of preventared curative protection, the challenged provisloas not constitute
a significant deterioration which cannot be justifiby the underlying reasons of public interest”.
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