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JUDGMENT OF THE COURT (Grand Chamber)
8 November 2016 (¥)

(Reference for a preliminary ruling — Environment —
Directive 92/43/EEC — Conservation of natural habitats —
Article 6(3) — Aarhus Convention — Public participation in
decision-making and access to justice in environmental
matters — Articles 6 and 9 — Charter of Fundamental
Rights of the European Union — Article 47 — Right to
effective judicial protection — Project to construct an
enclosure — Protected site ‘Strazovské vrchy’ —
Administrative authorisation procedure — Environmental
organisation — Request for the status of party to the
procedure — Rejection — Legal action)

Language 2

In Case C-243/15,

REQUEST for a preliminary ruling under Article 267 TFEU
from the Najvyssi sud Slovenskej republiky (Supreme Court
of the Slovak Republic, Slovakia), made by decision of

14 April 2015, received at the Court on 27 May 2015, in the
proceedings

Lesoochranarske zoskupenie VLK
v

Obvodny drad Trencin,

third party:

Biely potok a.s.,

THE COURT (Grand Chamber),

composed of K. Lenaerts, President, A. Tizzano,
Vice-President, L. Bay Larsen, T. von Danwitz, J.L. da Cruz
Vilaca, E. Juhdsz, M. Berger, A. Prechal (Rapporteur),

M. Vilaras and E. Regan, Presidents of Chambers, A. Rosas,
A. Borg Barthet, J. Malenovsky, E. JarasSitnas and

C. Lycourgos, Judges,

Advocate General: J. Kokott,
Registrar: M. Aleksejev, Administrator,

having regard to the written procedure and further to the
hearing on 18 April 2016,

after considering the observations submitted on behalf of:

- Lesoochranarske zoskupenie VLK, by I. Rajtakova,
advokatka,

- the Slovak Government, by B. Ricziova and
M. Kianic¢ka, acting as Agents,

- the European Commission, by A. Tokar and
L. Pignataro-Nolin, acting as Agents,

after hearing the Opinion of the Advocate General at the
sitting on 30 June 2016,

gives the following
Judgment

1 This request for a preliminary ruling concerns the
interpretation of Article 47 of the Charter of Fundamental
Rights of the European Union (‘the Charter’) and Article 9 of
the Convention on access to information, public
participation in decision-making and access to justice in
environmental matters, signed in Aarhus on 25 June 1998
and approved on behalf of the European Community by
Council Decision 2005/370/EC of 17 February 2005 (OJ
2005 L 124, p. 1; ‘the Aarhus Convention’).

2 The request has been made in proceedings between
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ROZSUDOK SUDNEHO DVORA (velka komora)
z 8. novembra 2016 ( *)

.Navrh na zacatie prejudicialneho konania — Zivotné
prostredie — Smernica 92/43/EHS — Ochrana prirodzenych
biotopov — Clanok 6 ods. 3 — Aarhusky dohovor — Uéast
verejnosti na rozhodovacom procese a pristup

k spravodlivosti v oblasti zivotného prostredia — Clanky 6
a 9 — Charta zakladnych prav Eurépskej unie — Clanok 47
— Pravo na acinnu sudnu ochranu — Projekt realjzacie
oplotenia — Chranena krajinna oblast Strazovské vrchy —
Spravne povolovacie konanie — Organizacia na ochranu
Zivotného prostredia — Ziadost o priznanie postavenia
Ucastnika konania — Zamietnutie — Sudny prostriedok
napravy"*

Vo veci C-243/15,

ktorej predmetom je navrh na zacatie prejudicialneho
konania podla ¢lanku 267 ZFEU, ktory podal Najvyssi sud
Slovenskej republiky rozhodnutim zo 14. aprila 2015
dorucenym Sudnemu dvoru 27. maja 2015 a ktory savisi
s konanim:

Lesoochranarske zoskupenie VLK

proti

Obvodnému uUradu Trencin,

za Ucasti:

Biely potok, a. s.,

SUDNY DVOR (vel'ka komora),

v zlozeni: predseda K. Lenaerts, podpredseda A. Tizzano,
predsedovia komér L. Bay Larsen, T. von Danwitz, J. L. da
Cruz Vilaca, E. Juhdsz, M. Berger, A. Prechal

(spravodajkyna), M. Vilaras a E. Regan, sudcovia A. Rosas,
A. Borg Barthet, J. Malenovsky, E. JaraSitnas a C. Lycourgos,

generalna advokatka: J. Kokott,
tajomnik: M. Aleksejev, referent,

so zretelom na pisomnu Cast konania a po pojednavani
z 18. aprila 2016,

so zretelom na pripomienky, ktoré predlozili:

— | Lesoochranarske zoskupenie VLK, v zastupeni:
I. Rajtakova, advokatka,

— | slovenska vlada, v zastlpeni: B. Ricziova a M. Kianicka,
splnomocneni zastupcovia,

— | Eurépska komisia, v zastupeni: A. Tokar
a L. Pignataro-Nolin, splnomocneni zastupcovia,

po vypocuti ndvrhov generalnej advokatky na pojednavani
30. juna 2016,

vyhlasil tento
Rozsudok

1 | Navrh na zacatie prejudicialneho konania sa tyka vykladu
¢lanku 47 Charty zakladnych prav Europskej tnie (d'alej len
,Charta“) a ¢lanku 9 Dohovoru o pristupe k informaciam,
ucasti verejnosti na rozhodovacom procese a pristupe

k spravodlivosti v zalezitostiach zivotného prostredia
podpisaného v Aarhuse 25. juna 1998 a schvaleného

v mene Eur6épskeho spoloCenstva rozhodnutim Rady
2005/370/ES zo 17. februara 2005 (U. v. EU L 124, 2005,

s. 1, dalej len ,Aarhusky dohovor®).

2 | Tento navrh bol podany v ramci sporu medzi
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concerning that organisation’s request to be accorded the
status of party to the administrative procedure relating to
an application for authorisation of a project to construct an
enclosure for the purpose of extending a game park on a
protected site.

Legal context
International law

3 Article 2 of the Aarhus Convention, headed
‘Definitions’, states in paragraphs 4 and 5:

‘4. “The public” means one or more natural or legal
persons, and, in accordance with national legislation or
practice, their associations, organisations or groups;
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postavenia Ucastnika spravneho konania o navrhu na
vydanie suhlasu s projektom realizacie oplotenia s cielom
rozSirenia zvernice na chov jelenej zveri na chranenom
Uzemi.

Pravny ramec
Medzinarodné pravo

3 | Clanok 2 Aarhuského dohovoru s nazvom ,Definicie”
stanovuje v odsekoch 4 a 5: | ,4. ,Verejnost‘ znamena
jednu alebo viac fyzickych alebo pravnickych osob

a v sulade s vnatrostatnymi pravnymi predpismi alebo
praxou ich zdruzenia, organizacie alebo skupiny. |

5. ,,Zainteresovana [dotknuta - neoficialny preklad]
verejnost ‘ znamena verejnost, ktora je alebo by mohla byt
ovplyvnend rozhodovacim procesom tykajucim sa zivotného
prostredia, alebo sa o tento proces zaujima; pre potreby
tejto definicie sa mimovladne organizacie podnecujlce

k ochrane zivotného prostredia a spliajuce vSetky
poziadavky vnutrostatneho prava povazuju za zaujimajluce
sa o rozhodovaci proces.*

4 | Clanok 6 tohto dohovoru s nazvom ,Ucast verejnosti na
rozhodovaniach o vymedzenych ¢innostiach” stanovuje: |
»1. [Kazda strana:] | ... | b) | v stlade so svojim
vhutroStatnym pravom bude tiez uplatiiovat ustanovenia
tohto ¢lanku na rozhodnutia o navrhovanych ¢innostiach
neuvedenych v prilohe |, ktoré mézu mat vyznamny vplyv
na zivotné prostredie. Strany na tento ucel urcia, ¢i urcita
navrhovana ¢innost podlieha tymto ustanoveniam, | ... |

2. Zainteresovana [Dotknuta - neoficialny preklad]
verejnost bude informovana hned na zaciatku
rozhodovacieho procesu tykajuceho sa zivotného
prostredia, podl'a okolnosti, Ci uz verejnym oznamom, alebo
jednotlivo, a to vhodnym, v€éasnym a ucinnym sposobom. ...
| ... | 3. Procesy Gcasti verejnosti budi zahfiat primerany
casovy ramec pre jednotlivé fazy, ktory poskytne dostatocny
Cas pre informovanie verejnosti v sulade s odsekom 2 a pre
verejnost moznost pripravit sa a Uc¢inne sa zucastfiovat na
rozhodovacom procese o Zivotnom prostredi. | 4. Kazda
strana umozni v€asnu Ucast verejnosti v Case, ked' su este
otvorené vSetky moznosti a Ucast verejnosti sa moze
uskutocnit efektivne. | 5. Kazda strana bude, ak je to
primerané, stimulovat potencidlnych Ziadatel'ov, aby zistili
zainteresovanu [dotknuti - neoficialny preklad] verejnost,
vstupili s nou do diskusie a eSte pred poziadanim

o povolenie jej poskytli informaciu o cieloch ich ziadosti. |
6. Kazda strana bude ziadat prislusné organy verejnej
moci, aby s cielom preskimania poskytli zainteresovanej
[dotknutej - neoficialny preklad] verejnosti, na zaklade
Ziadosti, ak to vyzaduje vnutroStatne pravo, bezplatne

a ihned’, ako je to mozné, pristup ku vSetkym informaciam
tykajucim sa rozhodovacieho procesu uvedeného v tomto
¢lanku, ktoré su dostupné pocas etapy ucasti verejnosti,

a to bez ovplyvnenia prava strany na odmietnutie
zverejnenia urcitej informdacie podla ¢lanku 4 ods. 3 a 4. ...
| ...| 7. Spbsoby Ucasti verejnosti umoznia verejnosti
predlozit pisomné alebo v pripade potreby na verejnom
prerokovani alebo preskimani so Ziadatelom akékol'vek
pripomienky, informacie, analyzy alebo nazory, ktoré
povazuje za délezité vo vzt ahu k navrhovanej ¢innosti. | ...

“
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preklad] verejnosti Siroky pristup k spravodlivosti v ramci
rozsahu posobnosti tohto dohovoru. Na tento ucel sa |
zaujem akejkol'vek mimovladnej organizacie, ktora splha
poziadavky uvedené v ¢lanku 2 ods. 5, povazuje za
dostatocCny na ucely pismena a). Tieto organizacie bud
povaZzované za také, ktorych prava mdzu byt porusené na
ucely pismena b). | Ustanovenia odseku 2 nevylucuju
moznost predbezného preskimania spravnym organom

a nie je nimi dotknuta poziadavka uplatnenia spravneho
preskimania pred sudnym preskamanim, ak takato
poziadavka vyplyva z vnutrostatneho prava. | 3. Navyse,
bez toho, aby boli dotknuté procesy preskumania uvedené
v odsekoch 1 a 2, kazda strana zabezpeq ak su splnene
podmienky uvedené Vv jej vnutroStatnom prave, ak su
nejaké, aby clenovia verejnosti mali pristup k spravnemu
alebo sudnemu konaniu umoznujucemu napadnutie Gkonov
a opomenuti sukromnych os0b a organov verejnej moci,
ktoré su v rozpore s jej vnitroStatnym pravom v oblasti
zivotného prostredia. | 4. Navyse, bez toho, aby boli
dotknuté ustanovenia odseku 1, postupy uvedené

v odsekoch 1, 2 a 3 zabezpecia zodpovedajicu a ucinna
napravu vratane prikazanych ul'av, ak si vhodné, a musia
byt primerané, spravodlivé, v¢asné a nie nedostupne drahé.
Rozhodnutia podla tohto ¢lanku budu vydavané alebo
zaznamenané pisomne. Rozhodnutia sudov a, kedykol'vek je
to mozné, aj inych organov budu verejne pristupné.”

4 Article 6 of the Aarhus Convention, headed ‘Public Pravo Unie
participation in decisions on specific activities’, provides:
‘1. Each Party: 6 | Clanok 2 ods. 2 smernice Rady 92/43/EHS z 21. méja

1992 o ochrane prirodzenych biotopov a vol'ne Zijucich
Zivocichov a rastlin (U. v. ES L 206, 1992, s. 7; Mim. vyd.
15/002, s. 102), zmenenej a doplnenej smernicou Rady
2006/105/ES z 20. novembra 2006 (U. v. EU L 363, 2006,

s. 368), (dalej len ,smernica 92/43"), stanovuje: |,,Navrhnu
sa opatrenia prijaté podla tejto smernice, aby sa zachovali
v prirodzenom [v priaznivom - neoficidlny preklad] stave
ochrany alebo do takéhoto stavu obnovili, prirodzené
biotopy a druhy divokej fauny a fléry eurépskeho vyznamu.“

7 | Clanok 3 ods. 1 smernice 92/43 uvadza: | ,Vytvori sa
stvisla eurdpska ekologicka sustava osobitnych chranenych
Uzemi pod nazvom Natura 2000. Tato sUstava,
pozostavajlca z lokalit, v ktorych sa vyskytujua typy
prirodzenych biotopov uvedenych v prilohe | a prirodzené
biotopy druhov uvedené v prilohe Il, umozni udrzanie typov
prirodzenych biotopov a biotopov druhov a v pripade
potreby obnovenie priaznivého stavu ochrany v ich
prirodzenom rozsahu. | Sustava Natura 2000 zahfna
osobitné chranené Gzemia klasifikované ¢lenskymi Statmi
podla smernice [Rady] 79/409/EHS [z 2. aprila 1979

o ochrane vol'ne zijuceho vtactva (U. v. ES L 103, 1979, s. 1;
Mim. vyd. 15/001, s. 98)].“

(b) shall, in accordance with its national law, also apply 8 | Clanok 4 smernice 92/43 stanovuje: | ,1. Na zaklade

the provisions of this article to decisions on proposed kritérii stanovenych v prilohe Il (etapa 1) a prislusnych
activities not listed in Annex | which may have a significant  vedeckych informacii kazdy ¢lensky stat navrhne zoznam
effect on the environment. To this end, Parties shall lokalit uvadzajuci, ktoré typy prirodzenych biotopov
determine whether such a proposed activity is subject to v prilohe | a ktoré druhy v prilohe II, ktoré si udomacnené
these provisions; na jeho Gzemi, sa v tychto lokalitach nachadzaja. ... | Tento

zoznam sa predlozi Komisii do troch rokov od oznamenia
tejto smernice, spolu s informaciami o kazdej lokalite. ... |
2. Na zaklade kritérii stanovenych v prilohe Il (etapa 2)

a v ramci ktoréhokol'vek z deviatich biogeografickych
regionov uvedenych v ¢lanku 1 pism. ¢) bode iii) a tiez
celého tzemia uvedeného v ¢lanku 2 ods. 1 zriadi Komisia
po dohode s kazdym clenskym Statom navrh zoznamu
lokalit eurépskeho vyznamu, navrhnutych ¢lenskymi statmi,
uvadzajuci tie lokality, v ktorych sa vyskytuje jeden alebo
viac typov prioritnych prirodzenych biotopov alebo
prioritnych druhov. | ... | Zoznam lokalit vybranych ako
lokality eurépskeho vyznamu, identifikujici tie lokality,
ktoré predstavuju jeden alebo viac typov prirodzeného
miesta vyskytu alebo prioritné druhyl,] prijme Komisia

v stlade s postupom stanovenym v ¢lanku 21. | ... | 4. Po
schvaleni lokality eurépskeho vyznamu v sulade s postupom
uvedenym v odseku 2 oznaci prislusny ¢lensky stat ¢o
najskor tato lokalitu ako osobitné chranené Gzemie... |

5. Len co je lokalita zaradena do zoznamu podla tretieho
pocilodseku odseku 2, podlieha ¢lanku 6 ods. 2, ods. 3
aods. 4."
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2. The public concerned shall be informed, either by
public notice or individually as appropriate, early in an
environmental decision-making procedure, and in an
adequate, timely and effective manner ...

3. The public participation procedures shall include
reasonable time-frames for the different phases, allowing
sufficient time for informing the public in accordance with
paragraph 2 above and for the public to prepare and
participate effectively during the environmental decision-
making.

4, Each Party shall provide for early public participation,
when all options are open and effective public participation
can take place.

5. Each Party should, where appropriate, encourage
prospective applicants to identify the public concerned, to
enter into discussions, and to provide information regarding
the objectives of their application before applying for a
permit.

6. Each Party shall require the competent public
authorities to give the public concerned access for
examination, upon request where so required under
national law, free of charge and as soon as it becomes
available, to all information relevant to the decision-making
referred to in this article that is available at the time of the
public participation procedure, without prejudice to the
right of Parties to refuse to disclose certain information in
accordance with Article 4, paragraphs 3 and 4. ...

7. Procedures for public participation shall allow the
public to submit, in writing or, as appropriate, at a public
hearing or inquiry with the applicant, any comments,
information, analyses or opinions that it considers relevant
to the proposed activity.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

9 | Clanok 6 ods. 3 smernice 92/43 stanovuje: | ,Akykol'vek
plan alebo projekt, ktory priamo nesuvisi so spravou lokality
alebo nie je potrebny pre nu, ale méze pravdepodobne
vyznamne ovplyvnit tato lokalitu, ¢i uz samotne, alebo

v spojeni s inymi planmi alebo projektmi, podlieha
primeranému odhadu jeho dosahov na danu lokalitu

z hl'adiska cielov ochrany lokality [posideniu vplyvu na
lokalitu z hl'adiska cielov ochrany uzemia - neoficialny
preklad]. Na zaklade vysledkov zhodnotenia dosahov
[posudenia vplyvu - neoficialny preklad] na lokalitu a podl'a
ustanoveni odseku 4 prislusné vnatrostatne organy suhlasia
s planom alebo projektom iba po presvedceni sa, ze
nepriaznivo neovplyvni integritu prislusnej lokality,

a v pripade potreby po ziskani stanoviska verejnosti.”

10 | Clanok 7 tejto smernice stanovuje: | ,Zavazky
vyplyvajlice z ¢lanku 6 ods. 2, 3 a 4 tejto smernice nahradia
akékol'vek zavazky vyplyvajluce z prvej vety ¢lanku 4 ods. 4
smernice [79/409], pokial ide o uzemia klasifikované podla
¢lanku 4 ods. 1 alebo podobne uznané podla ¢lanku 4

ods. 2 uvedenej smernice, a to odo dna vykonania tejto
smernice alebo oznamenia [klasifikacie - neoficialny
preklad], alebo uznania ¢lenskym Statom podl'a smernice
[79/409], ak je tento druhy datum neskorsi.”

Slovenské pravo

11| § 13 ods. 2 zdkona ¢. 543/2002 Z. z. o ochrane
prirody a krajiny stanovuje: | ,Na tzemi, na ktorom plati
druhy stupen ochrany, sa vyzaduje suhlas orgdnu ochrany
prirody na | ... | d) | oplotenie pozemku za hranicami
zastavaného Uzemia obce okrem oplotenia lesnej skolky,
ovocného sadu a vinice, | ..."

12 | Podl'a ustanovenia § 82 ods. 3 tohto zakona: | ,,...
Ucastnikom konania o vydanie suhlasu alebo povolenie
vynimky je... len Ziadatel', ak tento zakon neustanovuje
inak. ... Zdruzenie s pravnou subjektivitou, ktorého
predmetom ¢innosti najmenej jeden rok je ochrana prirody
a krajiny... a ktoré pisomne oznami svoju Ucast v konani
najneskor ‘do siedmich dni od upovedomenia podla
odseku 7, je zucastnenou osobou.”

13 | Uvedené ustanovenie vo svojom zmenenom
a doplnenom zneni u¢innom od 1. decembra 2011 znie:

14 | § 14 spravneho poriadku v zneni uplatfiujicom sa na
spor vo veci samej stanovuje: | (1) Ucastnikom konania je
ten, o koho pravach, prdvom chranenych zaujmoch alebo
povinnostiach sa ma konat alebo koho prava, pravom
chranené zaujmy alebo povinnosti mézu byt rozhodnutim
priamo dotknute; ucastnikom konania je aj ten, kto tvrdi, ze
moéze byt rozhodnutim vo svojich pravach, pravom
chranenych zaujmoch alebo povinnostiach priamo dotknuty,
a to az do ¢asu, kym sa preukaze opak. | (2) Ucastnikom
konania je aj ten, komu osobitny zakon také postavenie
priznava.“

15 | Podl'a § 15a ods. 2 spravneho poriadku ma
,zucastnena osoba“ pravo byt upovedomena o zacati
konania a o inych podaniach téastnikov konania, zt¢astnit
sa na Ustnom pojednavani a na miestnej obhliadke,
navrhovat dbkazy a doplnenie podkladu rozhodnutia.

16 | § 250b ods. 2 a 3 Obcianskeho sudneho poriadku

v zneni uplatiujicom sa na spor vo veci samej stanovuje: |
»(2) Ak zalobu poda niekto, kto tvrdi, ze mu rozhodnutie
spravneho organu nebolo dorucené, hoci sa s nim ako

s U¢asthikom konania malo konat, std overi spravnost
tohto tvrdenia a ulozi spravnemu organu dorucit tomuto
ucastnikovi spravne rozhodnutie a podl'a okolnosti odlozi
jeho vykonatelnost. Tymto stanoviskom sudu je spravny
organ viazany. Po uskutocnenom doruceni predlozi spravny
organ spisy sudu na rozhodnutie o zalobe. Ak sa v ramci
spravneho konania po vykonani pokynu sadu na dorucenie
spravneho rozhodnutia zac¢ne konanie o opravhom
prostriedku, spravny organ o tom sud bez zbyto¢ného
odkladu upovedomi. | (3) Sud postupuje podl'a odseku 2,
len ak od vydania rozhodnutia, ktoré nebolo Zalobcovi
dorucené, neuplynula lehota troch rokov.”

Spor vo veci samej a prejudicidlna otazka
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5 Article 9 of the Aarhus Convention, headed ‘Access to
justice’, provides in paragraphs 2 to 4:

‘2. Each Party shall, within the framework of its national
legislation, ensure that members of the public concerned

(a) having a sufficient interest or, alternatively,

(b) maintaining impairment of a right, where the
administrative procedural law of a Party requires this as a
precondition,

have access to a review procedure before a court of law
and/or another independent and impartial body established
by law, to challenge the substantive and procedural legality
of any decision, act or omission subject to the provisions of
Article 6 and, where so provided for under national law and
without prejudice to paragraph 3 below, of other relevant
provisions of this Convention.

What constitutes a sufficient interest and impairment of a
right shall be determined in accordance with the
requirements of national law and consistently with the
objective of giving the public concerned wide access to
justice within the scope of this Convention. To this end, the
interest of any non-governmental organisation meeting the
requirements referred to in Article 2, paragraph 5, shall be
deemed sufficient for the purpose of subparagraph (a)
above. Such organisations shall also be deemed to have
rights capable of being impaired for the purpose of
subparagraph (b) above.

The provisions of this paragraph 2 shall not exclude the
possibility of a preliminary review procedure before an
administrative authority and shall not affect the requirement
of exhaustion of administrative review procedures prior to
recourse to judicial review procedures, where such a
requirement exists under national law.

3. In addition and without prejudice to the review
procedures referred to in paragraphs 1 and 2 above, each
Party shall ensure that, where they meet the criteria, if any,
laid down in its national law, members of the public have
access to administrative or judicial procedures to challenge
acts and omissions by private persons and public
authorities which contravene provisions of its national law
relating to the environment.

4, In addition and without prejudice to paragraph 1
above, the procedures referred to in paragraphs 1, 2 and 3
above shall provide adequate and effective remedies,
including injunctive relief as appropriate, and be fair,
equitable, timely and not prohibitively expensive. Decisions
under this article shall be given or recorded in writing.
Decisions of courts, and whenever possible of other bodies,
shall be publicly accessible.’

EU law

6 Article 2(2) of Council Directive 92/43/EEC of 21 May
1992 on the conservation of natural habitats and of wild
fauna and flora () 1992 L 206, p. 7) as amended by
Council Directive 2006/105/EC of 20 November 2006 (OJ
2006 L 363, p. 368) (‘Directive 92/43’) states:

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

17 | Dnha 28. aprila 2004 Slovenska republika informovala
Eurépsku komisiu o zaradeni lokality Strazovské vrchy
(Slovensko) s celkovou rozlohou priblizne 59000 hektarov
ako osobitne chraneného Gzemia v zmysle smernice 79/409
s cielom zabezpecit prezitie a rozmnozovanie niektorych
druhov vtactva eurépskeho vyznamu, ako je sokol

st ahovavy (falco peregrinus).

18 | Okrem toho rozhodnutim Komisie 2008/218/ES

z 25. januara 2008, ktorym sa podl'a smernice 92/43
prijima prvy aktualizovany zoznam lokalit eurépskeho
vyznamu v alpskom biogeografickom regiéne (U. v. EU L 77,
2008, s. 106), bola ¢ast tejto lokality s rozlohou priblizne
29000 hektarov zapisana do zoznamu lokalit eurépskeho
vyznamu.

19 | Dna 18. novembra 2008 Obvodny urad Trencin
informoval LZ o zacati spravneho konania na navrh
spolocnosti Biely potok, a. s., na vydanie sthlasu

s realizaciou projektu oplotenia s cielom rozsirit zvernicu
na chov jelenej zveri na pozemkoch nachadzajucich sa

v chranenej krajinnej oblasti Strazovské vrchy.

20 | LZ sa nasledne prihlasilo u tohto organu, ktory jej
dorucil zapisnicu z Ustneho pojednavania, ako aj podklady,
z ktorych malo vychddzat rozhodnutie o vydani
pozadovaného suhlasu.

21 | Vzhladom na tieto okolnosti LZ navrhlo prerusit
spravne konanie, pricom uviedlo okolnosti, ktoré podla
neho vylucovali udelenie sthlasu. V tejto stvislosti
vychadzalo najma z niektorych okolnosti uvedenych

v stanovisku Statnej ochrany prirody - Spravy CHKO
predlozenom 3. decembra 2008.

22 | Rozhodnutim z 23. aprila 2009 Obvodny trad Trencin
odmietol Ziadost LZ o priznanie postavenia Gcastnika
spravneho konania o vydanie suhlasu z dévodu, ze
prislusna pravna Uprava priznava zdruzeniam s pravnou
subjektivitou, akym je LZ, iba postavenie ,zicastnenej
osoby*, ale nie postavenie ,ucastnika konania“.

23 | Odvolanie v spravnom konani, ktoré LZ podalo proti
tomuto rozhodnutiu na Krajsky urad zivotného prostredia
v Trencine (Slovensko), bolo z rovnhakého dévodu
zamietnuté rozhodnutim z 1. juna 2009, ktoré nadobudlo
pravoplatnost 10. juna 2009 (tieto dve rozhodnutia d'alej
spolu len ,rozhodnutia, o ktoré ide vo veci samej“).

24 | Rozhodnutim z 10. juna 2009, ktoré nadobudlo
pravoplatnost 19. juna 2009, Obvodny drad Trencin vydal
spolocnosti Biely potok poZadovany suhlas.

25 | Dna 11. jana 2009 LZ podalo zalobu proti
rozhodnutiam, o ktoré ide vo veci samej, na Krajsky sud

v Trencine (Slovensko), ktorou sa domahalo priznania
postavenia Ucastnika spravneho konania najma na zaklade
¢lanku 9 ods. 3 Aarhuského dohovoru.

26 | Tento sud po tom, ¢o najskoér prerusil konanie do
vyhlasenia rozsudku Sudneho dvora z 8. marca 2011,
Lesoochranarske zoskupenie (C-240/09, EU:C:2011:125),
rozhodnutim z 23. augusta 2011 zrusil rozhodnutia,

o ktoré ide vo veci samej, predovsetkym na zaklade tohto
rozsudku.

27 | Rozhodnutim z 26. januara 2012 Najvyssi sud
Slovenskej republiky (Slovensko) zrusil rozhodnutie
Krajského sudu v Trencine z 23. augusta 2011 a vratil mu
vec na d'alSie konanie.
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‘Measures taken pursuant to this Directive shall be designed
to maintain or restore, at favourable conservation status,
natural habitats and species of wild fauna and flora of
Community interest.’

7 Article 3(1) of Directive 92/43 provides:

‘A coherent European ecological network of special areas of
conservation shall be set up under the title Natura 2000.
This network, composed of sites hosting the natural habitat
types listed in Annex | and habitats of the species listed in
Annex Il, shall enable the natural habitat types and the
species’ habitats concerned to be maintained or, where
appropriate, restored at a favourable conservation status in
their natural range.

The Natura 2000 network shall include the special
protection areas classified by the Member States pursuant
to [Council] Directive 79/409/EEC [of 2 April 1979 on the
conservation of wild birds (Q) 1979 L 103, p. 1)].’

8 Article 4 of Directive 92/43 states:

‘1. On the basis of the criteria set out in Annex Ill (Stage
1) and relevant scientific information, each Member State
shall propose a list of sites indicating which natural habitat
types in Annex | and which species in Annex Il that are
native to its territory the sites host. ...

The list shall be transmitted to the Commission, within
three years of the notification of this Directive, together
with information on each site. ...

2. On the basis of the criteria set out in Annex Ill (Stage
2) and in the framework both of each of the nine
biogeographical regions referred to in Article 1(c)(iii) and of
the whole of the territory referred to in Article 2(1), the
Commission shall establish, in agreement with each
Member State, a draft list of sites of Community importance
drawn from the Member States’ lists identifying those which
host one or more priority natural habitat types or priority
species.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

28 | Z uvedeného rozhodnutia z 26. januara 2012 na jednej
strane vyplyva, Ze podla ustanoveni slovenského
obcianskeho procesného prava po pravoplatnom skonceni
spravneho konania vo veci samej, ku ktorému

v prejednavanej veci doslo 10. juna 2009 tym, ze Obvodny
drad Trencin vyhovel navrhu na vydanie suhlasu, uz nebolo
potrebné uskuto¢nit samostatné stdne preskumanle
rozhodnutia o nepriznani postavenia ucastnika spravneho
konania, ked'Ze procesné prava vyplyvajlce z tohto
postavenia sa mohli uplatnlt iba za predpokladu, ze
konanie stale prebieha, pricom osoba domahajica sa
takéhoto postavenia ho uz neméze vyuzit, ak sa konanie vo
veci samej pravoplatne skoncilo.

29 | Na druhej strane, ak sa v takejto situdacii sudne konanie
tykajlce sa priznania takéhoto postavenia musi skoncit,
dotknutd osoba musi byt upozornena na moznost

domahat sa postavenia Ucastnika konania podanim Zaloby
Lsopomenutého Ucastnika“ podl'a § 250b ods. 2 Obcianskeho
stdneho poriadku, pricom takato Zaloba sa musi podat

v zdkonnej lehote troch rokov uvedenej v § 250b ods. 3
tohto poriadku.

30 | Rozhodnutim z 12. septembra 2012 Krajsky sud
v Trencine po druhykrat zrusil rozhodnutia, o ktoré ide vo
veci samej.

31 | Podl'a tohto sidu bolo rozhodnutie Obvodného UGradu
Trencin o vydani sthlasu z 10. juna 2009 prijaté predcasne,
ked'Ze pocas spravneho konania o vydanie suhlasu este
nebolo pravoplatne skoncené siidne konanie o ziadosti

0 priznanie postavenia ucastnika tohto spravneho konania.
Tento sud sa domnieval, Ze konanie o navrhu na vydanie
sthlasu sa malo prerusit az do tohto pravoplatného
skoncenia.

32 | Rozhodnutim z 28. februara 2013 Najvyssi sud
Slovenskej republiky zrusil rozhodnutie Krajského sudu
v Trencine z 12. septembra 2012 v podstate z rovnakych
dévodov, ako su dévody uvedené v jeho rozhodnuti

Z 26. januara 2012.

33 | Rozhodnutim z 23. novembra 2013 Krajsky sud

v Trencine zamietol ndvrh podany LZ na priznanie
postavenia ucastnika konania a usudil, Ze ho nemusi
upozornit na moznost domahat sa postavania ucastnika
konania podanim zaloby ,opomenutého Gcastnika“ podla
§ 250b ods. 2 Obcianskeho stidneho poriadku, ked'ze
medzi¢asom uplynula lehota troch rokov podl'a § 250b
ods. 3 tohto poriadku.

34 | Vnutrostatny sud, ktory podal navrh na zacatie
prejudicialneho konania a na ktory bolo podané odvolanie
proti tomuto rozhodnutiu z 23. novembra 2013, sa
domnieva, ze vzhladom na rozsudok z 8. marca 2011,
Lesoochranarske zoskupenie (C-240/09, EU:C:2011:125), je
v zasade nastolend otazka, ¢i v situdcii, akou je situacia vo
veci samej, ktora sa tyka prav, ktoré osobam podliehajicim
sudnej pravomoci vyplyvaju z prava Unie, najma z ¢lanku 6
ods. 3 smernice 92/43, bolo dodrzané zakladné pravo na
ucinna sudnu ochranu zakotvené v ¢lanku 47 Charty, ako aj
ciel zarudit vysoku Uroven ochrany Zivotného prostredia,
ktory sleduje tak tato smernica, ako aj ¢lanok 9 Aarhuského
dohovoru.

35 | Vnutrostatny sud sa v tejto suvislosti domnieva, ze by
bolo mozné usudzovat, ze vnatrostatne procesné pravo sa
ma vykladat v tom zmysle, Ze v situdcii, akou je situacia vo
veci samej, spravne konanie o vydanie sthlasu by nemalo
pokracovat a preto ani pravoplatne skoncit, pokial sa
neprijme a nenadobudne pravoplatnost sudne rozhodnutie
o ziadosti o priznanie postavenia ucastnika tohto spravneho
konania.
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organizacie na ochranu zivotného prostredia, akou je LZ, na
uvedenom konani by neboli uvedené ani zohladnené
tvrdenia zamerané na ochranu zivotného prostredia,

v dosledku ¢oho by nebol dosiahnuty zakladny ciel
takéhoto konania, t. j. zabezpecenie vysokej Urovne ochrany
Zivotného prostredia.

The list of sites selected as sites of Community importance,
identifying those which host one or more priority natural
habitat types or priority species, shall be adopted by the
Comlmission in accordance with the procedure laid down in
Article 21.

4. Once a site of Community importance has been
adopted in accordance with the procedure laid down in
paragraph 2, the Member State concerned shall designate
that site as a special area of conservation as soon as
possible ...

5. As soon as a site is placed on the list referred to in
the third subparagraph of paragraph 2 it shall be subject to
Article 6(2), (3) and (4).”

9 Article 6(3) of Directive 92/43 provides:

‘Any plan or project not directly connected with or
necessary to the management of the site but likely to have a
significant effect thereon, either individually or in
combination with other plans or projects, shall be subject to
appropriate assessment of its implications for the site in
view of the site’s conservation objectives. In the light of the
conclusions of the assessment of the implications for the
site and subject to the provisions of paragraph 4, the
competent national authorities shall agree to the plan or
project only after having ascertained that it will not
adversely affect the integrity of the site concerned and, if
appropriate, after having obtained the opinion of the
general public.’

10 Article 7 of Directive 92/43 provides:

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

37 | Na druhej strane by bolo rovnako mozné usudzovat,
ze pokracovanie v spradvnom konani o navrhu na vydanie
suhlasu, hoci sidne konanie o ziadosti o priznanie
postavenia Ucastnika konania stale prebieha, umoznuje
osobitne rychle vybavenie uvedeného navrhu na vydanie
sthlasu. Ak by toto spravne konanie nemohlo pokracovat,
pokym sa pravoplatne nerozhodne o sidnych Zalobach
tykajucich sa priznania tohto postavenia, navrhovatel na
vydanie sthlasu by mohol vytykat spravnym organom
nespravodlivé zaobchadzanie.

38 | Za tychto okolnosti Najvyssi sud Slovenskej republiky
rozhodol o preruseni konania a polozil Sidnemu dvoru tuto
prejudicialnu otazku:

O prejudicidlnej otazke

39 | Svojou otazkou sa vnutrostatny sud v podstate pyta, Ci
sa ma c¢lanok 47 Charty spolocne s ¢clankom 9 Aarhuského
dohovoru vykladat v tom zmysle, Ze v situacii, akou je
situacia vo veci samej, brani vykladu vnuatrostatnych
procesnopravnych noriem, podl'a ktorého Zaloba proti
rozhodnutiu, ktorym sa organizacii na ochranu zivotného
prostredia nepriznalo postavenie castnika spravneho
konania o vydanie suhlasu s realizaciou projektu na azemi
chrdnenom v zmysle smernice 92/43, sa nemusi
nevyhnutne preskimat pocas priebehu tohto konania, ktoré
sa mdze pravoplatne skoncit pred prijatim a nadobudnutim
pravoplatnosti sidneho rozhodnutia o postaveni tcastnika
konania, a automaticky sa zamietne ihned’, ako sa vyda
suhlas s tymto projektom, ¢im ndti tuto organizaciu na
podanie iného druhu Zaloby s cielom dosiahnut toto
postavenie a predlozit na sudne preskimanie dodrzanie
povinnosti prislusnych vnitrostatnych organov
vyplyvajucich z ¢lanku 6 ods. 3 tejto smernice.

40 | Vo veci samej sa organizacia na ochranu zivotného
prostredia LZ sudne domaha postavenia ucastnika
spravneho konania o vydanie suhlasu, aby si mohla v ramci
sudnehqg preskiimania uplatnit prava vyplyvajlice z pravnej
upravy Unie v oblasti zivotného prostredia, ked'Ze tato
organizacia sa domnieva, ze rozhodnutie o vydani sthlasu
so zamyslanym projektom, ktory sa ma realizovat na Gzemi
chranenom na zaklade smernice 92/43 ako osobitne
chranené Gzemie alebo lokalita eurépskeho vyznamu, bolo
prijaté v rozpore s povinnost ami vyplyvajacimi
vnutroStatnym organom z ¢lanku 6 ods. 3 tejto smernice.
41 | V tejto suvislosti zo skutocnosti uvedenych v spise,
ktory ma Sudny dvor k dispozicii, vyplyva, Ze podla
prislusnych vnutrostatnych procesnopravnych noriem
organizacia na ochranu zivotného prostredia, akou je LZ,
moze sudnou cestou napadnut rozhodnutie, ktoré méze
byt v rozpore s ¢lankom 6 ods. 3 smernice 92/43, najma
v ramci Zaloby proti neskorSiemu rozhodnutiu o vydani
suhlasu, iba vtedy, ak sa tejto organizacii najskor formalne
priznalo postavenie Ucastnika dotknutého konania,

v prejednavanej veci konania o vydanie suhlasu s realizaciou
projektu na chranenom Gzemi.

42 | Najprv je potrebné pripomendt, ze podla ¢lanku 6
ods. 3 smernice 92/43 primerané posudenie vplyvov planu
alebo projektu na dotknuté tzemie predpoklada, ze pred
jeho schvalenim musia byt s pomocou najlepsich vedeckych
poznatkov v danej oblasti zistené vsSetky aspekty planu
alebo projektu, ktoré mézu samostatne alebo spolo¢ne

s inymi planmi alebo projektmi ovplyvnit ciele ochrany
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hladiska neexistuje Ziadna dévodna pochybnost

o nepritomnosti takychto Gcinkov (pozri v tomto zmysle
najmd rozsudky z 24. novembra 2011,
Komisia/Spanielsko,C-404/09, EU:C:2011:768, bod 99, ako
aj zo 14. janudra 2016, Griine Liga Sachsen ai., C-399/14,
EU:C:2016:10, body 49 a 50).

‘Obligations arising under Article 6(2), (3) and (4) of this
Directive shall replace any obligations arising under the first
sentence of Article 4(4) of Directive [79/409] in respect of
areas classified pursuant to Article 4(1) or similarly
recognised under Article 4(2) thereof, as from the date of
implementation of this Directive or the date of classification
or recognition by a Member State under Directive [79/409],
where the latter date is later.’

Slovak law

11 Paragraph 13(2) of zdkon ¢. 543/2002 Z.z. o ochrane
prirody a krajiny (Law No 543/2002 on the protection of
nature and the landscape) states:

‘In territories in respect of which a second level of
protection is provided, a permit from the body responsible
for nature conservation shall be required

(d) for the construction of enclosures outside municipal
building areas, except for forest nurseries, orchards and
vineyards.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

43 | Clanok 6 ods. 3 smernice 92/43 tym prispieva

k dosiahnutiu jednak ciel'a sledovaného opatreniami
prijatymi na zaklade tejto smernice, ktory v zmysle ¢lanku 2
ods. 2 tejto smernice spociva v zachovani prirodzenych
biotopov a druhov divokej fauny a fléry eurépskeho
vyznamu v priaznivom stave ochrany alebo obnoveni do
takéhoto stavu, a jednak vSeobecnejsieho ciel'a rovnakej
smernice, ktorym je zabezpecenie vysokej urovne ochrany
zivotného prostredia, pokial ide o izemia chranené

v zmysle tejto smernice.

44 | Bolo by vSak nezlucitelné so zaviznym ucinkom, ktory
smernici priznava ¢lanok 288 ZFEU, aby bolo mozné

v zasade vylucit moznost dotknutych os6b domahat sa
povinnosti, ktoré smernica uklada. Potrebny Gcinok
smernice 92/43, ako aj jej ucel pripomenuty

v predchadzajucom bode tohto rozsudku vyzadUJu aby sa
jej jednotlivci mohli domahat a aby vnutrostatne sudy mohli
zohl'adnit tuto smernicu ako sucast prava Unie, najma

s cielom preskumat, ¢ vnutrostatny organ, ktory vydal
stihlas s planom alebo projektom, dodrzal svoje povinnosti
vyplyvajuce z ¢lanku 6 ods. 3 uvedenej smernice, ktoré su
pripomenuté v bode 42 tohto rozsudku, a ¢i tak neprekrocil
hranice vol'nej Gvahy, ktora vnutrostatnym organom
priznava toto ustanovenie (pozri v tomto zmysle rozsudok
zo Waddenvereniging a 7. septembra 2004,
Vogelbeschermingsvereniging, C-127/02, EU:C:2004: 482,
body 66 a 69).

45 | Clanok 6 ods. 3 smernice 92/43 navy$e stanovuje, ze
prislusné vnutrostatne organy musia pred vydanim suhlasu
s projektom alebo planom, ako su projekt a plan podla
tohto ustanovenia, v pripade potreby ziskat stanovisko
verejnosti. Uvedené ustanovenie sa musi vykladat spolo¢ne
s ¢lankom 6 ods. 1 plsm b) Aarhuského dohovoru, ktory je
neoddelitel'nou sucast ou pravneho poriadku Unie.

46 | Toto posledné uvedené ustanovenie uvadza, Ze
ustanovenia c¢lanku 6 Aarhuského dohovoru v oblasti Gcasti
verejnosti na rozhodnutiach o osobitnych c¢innostiach sa
uplatiuji vtedy, ak ide o prijatie rozhodnutia

o navrhovanych cinnostiach neuvedenych v prilohe | tohto
dohovoru, ktoré mézu mat vyznamny vplyv na Zivotné
prostredie. Ako vyplyva z tohto ¢lanku 6 ods. 3, 4 a 7, tento
¢lanok priznava verejnosti najma pravo ,ucinne sa
zucastnovat na rozhodovacom procese o zivotnom
prostredi“ tak, ze predlozi ,pisomné alebo v pripade potreby
na verejnom prerokovani alebo preskimani so ziadatelom
akékol'vek pripomienky, informacie, analyzy alebo nazory,
ktoré povazuje za doélezité vo vzt ahu k navrhovanej
¢innosti“. Tato ucast musi za¢at ,[na zaciatku konania, t. j.]
v Case, ked su eSte otvorené vsetky moznosti a ucast
verejnosti moze prebiehat Gcinne“.

47 | Vo veci samej sa na LZ, o ktorom je nesporné, Ze splia
poziadavky uvedené v ¢lanku 2 ods. 5 Aarhuského
dohovoru na to, aby sa na neho vzt ahoval pojem »dotknuta
vereJnost v zmysle tohto ustanovenia, rovnako vzt ahuje
Sirsi pojem ,verejnost“ v sdvislosti s ustanoveniami ¢lanku 6
tohto dohovoru. Navyse, ako uviedla generalna advokatka

v bode 65 svojich navrhov, projekt realizacie oplotenia na
chranenom Gzemi, o ktory ide vo veci samej, nepatri medzi
¢innosti uvedené v prilohe | Aarhuského dohovoru, ale
skutocnost, ze prislusné vnitrostatne organy rozhodli

o zacati konania o vydanie suhlasu s tymto projektom na
zaklade ¢lanku 6 ods. 3 smernice 92/43, vSak umoziuje
usudzovat, Ze tieto organy povazovali za nevyhnutné
posudit vyznam vplyvu tohto projektu na zivotné prostredie
v zmysle ¢lanku 6 ods. 1 pism. b) Aarhuského dohovoru.

48 | Toto posledné uvedené ustanovenie nepochybne
spresnuje, ze aplikacia ¢lanku 6 Aarhuského dohovoru sa
riadi vnutrostatnym pravom dotknutej zmluvnej strany. Toto
spresnenie sa vsak musi chapat tak, ze sa vzt ahuje iba na
spOsoby Ucasti verejnosti, ako su uvedené v tomto ¢lanku 6,

bez toho, aby sa spochybriovalo pravo na Gcast organizacie
na achrani Yiuntnédhn nractradia alkn ie néact ktar 17
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vyvodzuje z uvedeného clanku.

12 Paragraph 82(3) of that law provides:

‘... Only the applicant shall be a party to the procedure for
grant of a permit or a derogation, unless this Law provides
otherwise. ... An association with legal personality which
has been engaged for at least one year in protecting nature
and the landscape ... and gives notice in writing of its
participation in the procedure no later than seven days after
the notification referred to in subparagraph 7 shall
constitute an interested person.’

13 The amended version of that provision, which has
been in force since 1 December 2011, reads as follows:

‘Only the applicant shall be a party to the procedure for
grant of a permit or a derogation, unless this Law provides
otherwise. ... An association with legal personality which
has been engaged for at least one year in protecting nature
and the landscape ... and which requested in advance to
participate in the procedure ... shall be a party to the
procedure if it confirmed its interest in being a party in
writing or electronically at the beginning of the
administrative procedure; the statement must be submitted
to the competent nature conservation authority within the
period which has been laid down for that purpose by the
authority in question and must be disclosed at the same
time as the information relating to the initiation of the
procedure as a procedure which may affect the interests of
nature and natural spaces protected by this Law ...’

14 Paragraph 14 of the Spravny poriadok (Code of
Administrative Procedure), in the version applicable to the
main proceedings, provides:

‘(1) Any person whose rights, legally protected interests
or obligations are the subject of the administrative
procedure concerned or whose rights, legally protected
interests or obligations may be directly affected by the
decision shall be a party to the procedure; in addition, any
person who claims that the decision may directly affect his
rights, legally protected interests or obligations shall be a
party to the procedure, until the contrary is proved.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

49 | Z toho vyplyva, Ze organizacia na ochranu Zivotného
prostredia, ktora tak ako LZ splha poziadavky uvedené

v €¢lanku 2 ods. 5 Aarhuského dohovoru, ma na zaklade
¢lanku 6 ods. 3 smernice 92/43 spolocne s ¢lankom 6

ods. 1 pism. b) tohto dohovoru pravo zucastnit sa v zmysle
spresnenom v bode 46 tohto rozsudku na konani o vydanie
suhlasu s planom alebo projektom, ktory méze mat
vyznamny vplyv na Zivotné prostredie, ked'Zze sa v ramci
tohto konania musi prijat jedno z rozhodnuti uvedenych

v Clanku 6 ods. 3 tejto smernice.

50 | Nasledne je potrebné prlpomenut ze podla ustalenej
judikatiry sudom clenskych statov prlslucha aby v zmysle
zasady lojalnej spoluprace uvedenej v ¢lanku 4 ods. 3 ZEU
zabezpecili sudnu ochranu prav, ktoré osobam
podliehajdcim stdnej prdvomoci vyplyvaju z prava Unie.
Clanok 19 ods. 1 ZEU okrem iného uklada ¢lenskym Statom
povmnost ustanovit v oblastiach, na ktoré sa vzt ahuje
pravo Unie, prostriedky napravy potrebne na zabezpecenie
ucinnej sUdnej ochrany (rozsudok z 19. novembra 2014,
CllentEarth C-404/13, EU:C:2014:2382, bod 52). Pokial ide
o spravne rozhodnutia pruate v ramci ¢lanku 6 ods. 3
smernice 92/43, tato povinnost rovnako vyplyva aj

z Clanku 47 Charty.

51 | Pdsobnost tohto ¢lanku Charty je totiz v stvislosti

s konanim clenskych statov vymedzena v jej ¢lanku 51
ods. 1, podla ktorého st ustanovenia Charty urcené
Clenskym Statom vylucne vtedy, ak vykonavaju pravo Unie,
pricom toto ustanovenie potvrdzuje ustdlend judikatiru
Sudneho dvora, podl'a ktorej sa zakladné prava zarucené
vV pravhom porladku Unie maju uplatnit vo vSetkych
situaciach, ktoré upravuje pravo Unie, nie vdak mimo tychto
situacii (pozr| najmd rozsudok z 30. juna 2016, Toma

a Biroul Executorului Judecatoresc Horatiu Vasile Cruduleci,
C-205/15, EU:C:2016:499, bod 23, ako aj citovanu
Judlkaturu)

52 | Pokial teda ¢lensky Stat stanovuje procesnopravne
normy uplatiujice sa na zaloby tykajlce sa vykonu prav,
ktoré organizacii na ochranu zivotného prostredia vyplyvaju
z ¢lanku 6 ods. 3 smernice 92/43 spolocne s ¢clankom 6
ods. 1 pism. b) Aarhuského dohovoru, s cielom preskimat
rozhodnutia prislusnych vnutrostatnych organov vzhladom
na povinnosti, ktoré im vyplyvaji v zmysle tychto
ustanoveni, tento clensky stat vykondva povinnosti
vyplyvaJuce z uvedenych ustanoveni, a musi sa teda
povazovat za vykonavajlci pravo Unie v zmysle ¢lanku 51
ods. 1 Charty.

53 | Za tychto okolnosti je potrebné konstatovat, ze Sadny
dvor ma pravomoc odpovedat na navrh na zacatie
prejudicialneho konania v rozsahu, v akom sa tyka

¢lanku 47 Charty.

54 | Pravo na ucinny prostriedok napravy a pristup
k nestrannému sudu uvedené v tomto c¢lanku 47 obsahuje
najma pravo na ucinny prostriedok napravy pred sudom.

55 | Pokial ide o uvedené pravo na ucinny prostriedok
napravy, je potrebné uviest, ze ¢lanok 9 ods. 2 Aarhuského
dohovoru priznava pravo podat zalobu organizaciam na
ochranu zivotného prostredia, ktoré spliaju poziadavky
upravené v ¢lanku 2 ods. 5 tohto dohovoru, co plati pre LZ,
ked'ze Zaloba smeruje proti rozhodnutiu patriacemu do
posobnosti uvedeného ¢lanku 9 ods. 2.
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vplyvov planu alebo projektu na chranené Gzemie, alebo
vhodnosti zaverov vyvodenych z takéhoto posudzovania,
pokial ide o rizika tohto projektu alebo vplyvu na integritu
takéhoto Gzemia, a ¢i uz st samostatné, alebo sucastou
rozhodnutia o vydani siihlasu, su rozhodnutiami patriacimi
do posobnosti ¢lanku 9 ods. 2 Aarhuského dohovoru.

15 In accordance with Paragraph 15a(2) of the Code of
Administrative Procedure, ‘a participant’ is entitled to be
informed that an administrative procedure has been
initiated, to have access to files submitted by the parties to
the administrative procedure, to attend hearings and
on-the-spot inspections, and to produce evidence and
otlt]er information on the basis of which the decision will be
taken.

16 Paragraph 250b(2) and (3) of the Obciansky sudny
poriadok (Code of Civil Procedure), in the version applicable
to the main proceedings, provides:

‘(2) If the claimant contends that he has not been
notified of the administrative authority’s decision, even
though he had to be considered a party to the procedure,
the court shall ascertain the truthfulness of that assertion
and order the administrative authority to notify the claimant
of the administrative decision concerned, postponing the
enforcement of that decision where necessary. The court’s
ruling shall be binding on the administrative authority. Once
the claimant has been notified, the administrative authority
shall send the court the case-file for the purposes of the
decision on the action. If, within the framework of the
administrative procedure, following enforcement of the
court order to notify the administrative decision,
proceedings are initiated contesting that decision, the
administrative authority shall immediately inform the court.

3) The court shall proceed in accordance with
subparagraph 2 above only if a period of three years has
not elapsed since the date of the decision of which the
claimant was not notified.’

The dispute in the main proceedings and the question
referred for a preliminary ruling

17 On 28 April 2004, the Slovak Republic informed the
European Commission of the classification of the site
Strdzovské vrchy (Strazov Mountains, Slovakia), having a
total area of approximately 59 000 hectares, as a special
protection area pursuant to Directive 79/409, for the
purpose of ensuring the conservation and reproduction of
certain bird species of European interest, such as the
peregrine falcon (falco peregrinus).

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

57 | Ako totiz v podstate uviedla generalna advokatka

v bode 80 svojich navrhov, na rozhodnutia prijaté
vnutrostatnymi orgdnmi patriace do pésobnosti ¢lanku 6
ods. 3 smernice 92/43, ktoré sa netykaju cinnosti
vymenovanych v prilohe | Aarhuského dohovoru, sa

vzt ahuje ¢lanok 6 ods. 1 pism. b) tohto dohovoru a patria
teda do p6sobnosti ¢lanku 9 ods. 2 tohto dohovoru, pokial
tieto rozhodnutia obsahuju posudenie prislusnych
vnutrostatnych organov predchadzajuce akémukolvek
sthlasu s ¢innostou, ¢i tato ¢innost za okolnosti daného
pripadu méze mat vyznamny vplyv na Zivotné prostredie.
58 | Z ¢lanku 9 ods. 2 Aarhuského dohovoru pritom
vyplyva, Ze toto ustanovenie ohranicuje vol'nd Gvahu, ktor
maju Clenské Staty pri urceni spésobov prostriedkov
napravy, ktoré tam su uvedené, ked'ze jeho cielom je
priznat dotknutej verejnosti, ktora zahria organizacie na
ochranu zivotného prostredia splnajice poziadavky
stanovené v ¢lanku 2 ods. 5 tohto dohovoru, ,Siroky pristup
k spravodlivosti“ [pozri analogicky, pokial ide o ¢lanok 10a
smernice Rady 85/337/EHS z 27. juna 1985 o posudzovani
vplyvov urcitych verejnych a sikromnych projektov na
Zivotné prostredie (U. v. ES L 175, 1985, s. 40; Mim. vyd.
15/001, s. 248), zmenenej a doplnenej smernicou
Eurépskeho parlamentu a Rady 2003/35/ES z 26. mdja
2003 (U.v. EUL 156, 2003, s. 17; Mim. vyd. 15/007,

s. 466; d'alej len ,smernica 85/337), ktora prebera takmer
doslovne znenie ¢lanku 9 ods. 2 Aarhuského dohovoru,
rozsudok zo 16. aprila 2015, Gruber, C-570/13,
EU:C:2015:231, bod 39].

59 | Tieto organizacie tak musia mat nevyhnutne pravo
uplatnit pred sidom vndatrostatne pravne normy, ktorymi sa
vykonavaju pravne predpisy Unie v oblasti Zivotného
prostredia, ako aj pravne normy Unie v oblasti zivotného
prostredia s priamym Uc¢inkom (pozri analogicky, pokial ide
o ¢lanok 10a smernice 85/337, rozsudok z 15. oktdbra
2015, Komisia/Nemecko, C-137/14, EU:C:2015:683,

bod 92).

60 | Medzi prava, ktoré takato mimovladna organizacia
musi mat moznost uplatnit v ramci zaloby uvedene;j

v ¢lanku 9 ods. 2 Aarhuského dohovoru, patria pravidla
vnutrostatneho prava vyplyvajice z ¢lanku 6 smernice
92/43 (pozri analogicky, pokial ide o ¢lanok 10a smernice
85/337, rozsudok z Nordrhein-Westfalen, 12. mdja 2011,
Bund fiur Umwelt und Naturschutz Deutschland,
LandesverbandC-115/09, EU:C:2011:289, body 49 a 58).

61 | Takato organizacia teda musi mat moznost napadnat
v ramci takejto zaloby nielen rozhodnutie o neuskutocneni
riadneho posudzovania vplyvov zamyslaného planu alebo
projektu na dotknuté izemie, ale pripadne tiez uskutocnené
hodnotenie, pokial' obsahuje vady (pozri analogicky, pokial
ide o ¢lanok 10a smernice 85/337, rozsudok zo

7. novembra 2013, Gemeinde Altrip ai., C-72/12,
EU:C:2013:712, bod 37).

62 | Navyse je potrebné uviest, Ze €lanok 9 ods. 4
Aarhuského dohovoru vyzaduje, aby konania podla

¢lanku 9 ods. 2 tohto dohovoru zabezpecili ,zodpovedajicu
a ucinnd“ napravu.
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Alpine biogeographical region (O) 2008 L 77, p. 106), a part
of that site, having an area of approximately 29 000
hectares, was entered on the list of sites of Community
importance.

19 On 18 November 2008, LZ was informed that the
district authority of Trencin had initiated an administrative
procedure concerning an application submitted by Biely
potok a.s. for authorisation of a project relating to the
construction of an enclosure, for the purpose of extending a
deer reserve, on parcels of land located in the protected site
‘Strazovské vrchy’.

20 Subsequently, LZ made enquiries of that authority,
which sent it a copy of the minutes of the oral proceedings
and of the preparatory documents for the decision granting
the permit applied for.

21 In the light of that information, LZ requested that the
administrative procedure be stayed, referring to matters
which would preclude grant of a permit. It relied, in this
connection, in particular on certain matters set out in the
observations of the Statna ochrana prirody — Sprava CHKO
(National Nature Conservation Authority — Service for
Natural Protected Areas, Slovakia) which had been
submitted on 3 December 2008.

22 By decision of 23 April 2009, the district authority of
Trencin rejected LZ’s request to be accorded the status of
party to the administrative authorisation procedure, on the
ground that the applicable legislation accorded associations
with legal personality such as LZ only the status of
‘interested person’, and not that of ‘party to the procedure’.

23 The administrative appeal brought by LZ against that
decision was dismissed by the Krajsky Grad zivotného
prostredia v Trencine (Regional Environment Authority,
Trencin, Slovakia) on the same ground by a decision of

1 June 2009, which became definitive on 10 June 2009
(those two decisions together being the ‘decisions at issue
in the main proceedings’).

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

Aarhuského dohovoru v situdcii, akou je situacia vo veci
samej, brani vykladu vnutrosStatnych procesnopravnych
noriem, z ktorého vyplyva, Ze Zaloba podana organizaciou
na ochranu zivotného prostredia splfnajdcou poziadavky
ulozené ¢lankom 2 ods. 5 tohto dohovoru proti
rozhodnutiu, ktorym sa jej nepriznalo postavenie Ucastnika
spravneho konania o vydanie suhlasu s realizaciou projektu
na uzemi chranenom v zmysle smernice 92/43, sa nemusi
nevyhnutne preskiimat pocas priebehu tohto konania, ktoré
sa mdze pravoplatne skoncit pred prijatim a nadobudnutim
pravoplatnosti sidneho rozhodnutia o postaveni tcastnika
konania, a automaticky sa zamietne ihned’, ako sa vyda
suhlas s tymto projektom, ¢im ndti tuto organizaciu na
podanie iného druhu zaloby s cielom dosiahnut toto
postavenie a predlozit na sidne preskimanie dodrzanie
povinnosti prislusnych vnitrostatnych organov
vyplyvajucich z ¢lanku 6 ods. 3 tejto smernice.

64 | Hoci je nepochybné, Ze toto preskiimanie v zasade
prislicha jedine vnutroStatnemu sddu, stdle plati, Ze Sudny
dvor ma pravomoc vyvodzovat z ustanoveni prava Unie
kritéria, ktoré tento vnuatrostatny sud moze alebo musi
uplatnit v ramci tohto preskimania. Okrem toho ni¢
nebrani vnutrostatnemu sudu, aby poziadal Sudny dvor

o rozhodnutie tykajuce sa uplatnenia uvedenych ustanoveni
v prejednavanej veci, ale za predpokladu, ze vnatrostatny
sud vzhl'adom na vSetky skutocnosti obsiahnuté v spise,
ktoré ma k dispozicii, zisti a posudi skutkové okolnosti
nevyhnutné v tejto slvislosti (pozri v tomto zmysle
rozsudok z 3. decembra 2015, Banif Plus Bank, C-312/14,
EU:C:2015:794, body 51 a 52).

65 | S tymto spresnenim je potrebné pripomendt, ze

v pripade chybajlcej pravnej Upravy Unie v danej oblasti
prinalezi pradvnemu poriadku kazdého clenského statu
upravit procesné podmienky zaléb urcenych

na zabezpecenie ochrany prav, ktoré osobam podliehajicim
sudnej pravomoci vyplyvaju z prava Unie, pricom ¢lenské
Staty nesu v kazdom pripade zodpovednost za
zabezpecenie Ucinnej ochrany tychto prav a predovsetkym
za zarucenie dodrzania prava na ucinny prostriedok napravy
a pristup k nestrannému sudu, zakotveného v ¢lanku 47
Charty (pozri v tomto zmysle rozsudky z 8. marca 2011,
Lesoochranarske zoskupenie, C-240/09, EU:C:2011:125,
bod 47, ako aj z 15. septembra 2016, Star Storage a i.,
C-439/14 a C-488/14, EU:C:2016:688, bod 46).

66 | V tejto savislosti je potrebné pripomenut, Zze ¢lanok 6
ods. 3 smernice 92/43 zavadza postup predbeznej kontroly
vychadzajuci zo striktného kritéria na vydanie suhlasu,
ktory obsahuje zasadu obozretnosti a umoziuje ucinne
predchadzat naruseniu integrity chranenych Gzemi

v dosledku zamyslanych planov alebo projektov, ked'ze
zavizuje prislusné vnatroStatne organy odmietnut vydanie
stihlasu s planom alebo projektom, ak pretrvavaju
pochybnosti o nepritomnosti Skodlivych vplyvov tychto
planov alebo projektov na integritu takychto uzemi (pozri
v tomto zmysle najma rozsudky zo 7. septembra 2004,
Waddenvereniging a Vogelbeschermingsvereniging,
C-127/02, EU:C:2004:482, body 57 a 58, ako aj zo

14. januara 2016, Griine Liga Sachsen ai., C-399/14,
EU:C:2016:10, bod 438).

67 | Hoci je vSak vo veci samej nesporné, ze LZ sa v urcitej
miere mohlo zucastnit konania o vydanie sahlasu ako
,zucastnena osoba"“, ¢o mu najma umoznilo predlozit
vzhl'adom na stanovisko organu na ochranu prirody
tvrdenia, ktorymi sa malo preukazat, Ze projekt, o ktory ide
Vo veci samej, sa mdze dotkndt integrity chraneného
Uzemia, toto postavenie nie je rovnocenné postaveniu
,ucastnika konania“.

68 | Za tychto okolnosti vyklad vnutrostatneho procesného
prava spochybneny zo strany LZ, podl'a ktorého sa zaloba
proti rozhodnutiu v spradvnom konani odmietajicemu
priznat postavenie Gcastnika konania o vydanie sthlasu
nemusi nevyhnutne preskimat pocas priebehu tohto
konania a zamietne sa z uradnej moci ihned’, ako sa vyda
pozadovany suhlas, neumozfiuje zarucit organizacii, akou
je LZ, ucinnd sudnu ochranu jednotlivych opravneni
nevyhnutne spojenych s pravom na Ucast verejnosti

v zmysle ¢lanku 6 Aarhuského dohovoru, ako je spresneny
v bode 46 tohto rozsudku.
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24 By a decision also dated 10 June 2009, which became
definitive on 19 June 2009, the district authority of Trencin
granted the permit applied for by Biely potok.

25 On 11 June 2009, LZ brought an action against the
decisions at issue in the main proceedings before the
Krajsky sud v Trencine (Regional Court, Trencin, Slovakia),
seeking to obtain the status of party to the administrative
procedure on the basis, inter alia, of Article 9(3) of the
Aarhus Convention.

26 That court, after staying the proceedings pending
delivery by the Court of Justice of the judgment of 8 March
2011, Lesoochranarske zoskupenie (C-240/09,
EU:C:2011:125), annulled, by decision of 23 August 2011,
the decisions at issue in the main proceedings on the basis,
in particular, of that judgment.

27 By decision of 26 January 2012, the Najvyssi sad
Slovenskej republiky (Supreme Court of the Slovak Republic,
Slovakia) set aside the decision of 23 August 2011 of the
Krajsky sud v Trencine (Regional Court, Trencin) and
referred the case back to it.

28 The decision of 26 January 2012 stated, first, that, by
virtue of the Slovak provisions of civil procedure, after an
administrative procedure has been definitively concluded as
to the substance, which occurred, in the present instance,
following the decision of the district authority of Trencin of
10 June 2009 granting the application for a permit, it is no
longer appropriate to conduct an independent judicial
review of the decision refusing the status of party to the
administrative procedure given that, as the procedural
rights which that status confers can be exercised only if the
procedure is still pending, the person claiming that status
can no longer invoke it once the procedure has been
definitively concluded as to the substance.

29 Secondly, whilst, in such a situation, the judicial
proceedings relating to grant of such status have to be
terminated, the person concerned must be informed of the
possibility of claiming the status of party to the procedure
by bringing an action as an ‘omitted party’ under
Paragraph 250b(2) of the Code of Civil Procedure, but such
an action must be brought within the statutory three-year
time limit prescribed in Paragraph 250b(3) of that code.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

69 | Zo skutocnosti v spise, ktory ma Sudny dvor

k dispozicii, vyplyva, ze ak by sa LZ priznalo postavenie
L2ucastnika konania“, umoznilo by mu to aktivnejsie sa
podielat na rozhodovacom procese tym, Ze by mohol
podrobnejsie a podstatnejSie rozvinut svoje tvrdenia

o rizikach narusenia integrity chraneného tuzemia
zamyslanym projektom, pricom prislusné vnatrostatne
organy by navySe mohli zohl'adnit tieto tvrdenia pred
vydanim suhlasu a realizaciou tohto projektu.

70 | V tejto suvislosti vnutrostatny sud okrem iného uviedol,
ze pokial’ je plnopravnym ucastnikom konania iba samotny
navrhovatel, nie je mozné vylacit, Ze vzhladom na netcast
organizacie na ochranu zivotného prostredia, akou je LZ, na
sprdvnom konani v postaveni Ucastnika konania nebudu
uvedené ani zohladnené tvrdenia zamerané na ochranu
zivotného prostredia, v dosledku ¢oho by nebol dosiahnuty
zakladny ciel konania uvedeného v ¢lanku 6 ods. 3
smernice 92/43, t. j. zabezpecenie vysokej Urovne ochrany
zivotného prostredia.

71 | Okrem toho je potrebné pripomenut, Ze postavenie
,zUcastnenej osoby", ktoré bolo priznané LZ vo veci samej,
nepostacuje na to, aby LZ v ramci zaloby uviedlo svoje
tvrdenia na spochybnenie zakonnosti rozhodnutia o vydani
suhlasu, ked'ze na to, aby sa mohla podat takato zaloba, je
nevyhnutné mat postavenie ,i¢astnika konania“.

72 | Za tychto okolnosti sa musi kon3tatovat, Ze vyklad
vnutrosStatneho procesného prava spochybneny zo strany
LZ, podl'a ktorého podanie zaloby proti rozhodnutiu

v sprdvhom konani o odmietnuti priznat postavenie
ucastnika konania o vydanie suhlasu nebrani tomu, aby sa
toto posledné uvedené konanie pravoplatne skoncilo, a tato
zaloba sa z uradnej moci a v kazdom pripade zamietne
ihned', ako sa vyda dotknuté povolenie, nemo6ze vzhladom
na ciel spocivajuci v zaruceni Sirokého pristupu

k spravodlivosti v oblasti prostriedkov napravy proti
rozhodnutiam o zivotnom prostredi zabezpecit uc¢inna
stdnu ochranu prav vyplyvajlcich organizacii na ochranu
Zivotného prostredia z ¢lanku 6 ods. 3 smernice 92/43
spolocne s ¢lankom 6 ods. 1 pism. b) Aarhuského
dohovoru, ktorého cielom je zamedzit zavaznému
naruseniu integrity chranenych tzemi v zmysle tejto
smernice.

73 | Vzhladom na to, ¢o bolo uvedené, je potrebné
odpovedat na poloZenu( otdzku tak, Ze ¢lanok 47 Charty
spoloc¢ne s clankom 9 ods. 2 a 4 Aarhuského dohovoru

v rozsahu, v akom za podmienok zarucujucich Siroky
pristup k spravodlivosti zakotvuje pravo na Gcinnu sudnu
ochranu prav, ktoré organizacii na ochranu Zivotného
prostredia spliajlcej poziadavky ulozené ¢lankom 2 ods. 5
tohto dohovoru vyplyvaji z prava Unie, v danom pripade

z ¢lanku 6 ods. 3 smernice 92/43 spolocne s ¢lankom 6
ods. 1 pism. b) uvedeného dohovoru, sa ma vykladat v tom
zmysle, ze v situacii, ako je situdcia vo veci samej, brani
vykladu vnutrostatnych procesnopravnych noriem, podla
ktorého Zaloba proti rozhodnutiu, ktorym sa takejto
organizacii nepriznalo postavenie ucastnika spravneho
konania o vydanie suhlasu s realizaciou projektu na azemi
chranenom v zmysle tejto smernice, sa nemusi nevyhnutne
preskimat pocas priebehu tohto konania, ktoré sa méze
pravoplatne skoncit pred prijatim a nadobudnutim
pravoplatnosti sidneho rozhodnutia o postaveni Gcastnika
konania, a automaticky sa zamietne ihned’, ako sa vyda
suhlas s tymto projektom, ¢im ndti tuto organizaciu na
podanie iného druhu Zaloby s cielom dosiahnut toto
postavenie a predlozit na sudne preskimanie dodrzanie
povinnosti prisluSnych vnatrostatnych organov
vyplyvajucich z ¢lanku 6 ods. 3 uvedenej smernice.

O trovach
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pred vnatrostatnym siidom, o trovach konania rozhodne
tento vnutrostatny sud. Iné trovy konania, ktoré vznikli
v suvislosti s predlozenim pripomienok Sidnemu dvoru
a nie s trovami uvedenych ucastnikov konania, nemézu
byt nahradené.

31 According to that court, the decision of the district
authority of Trencin of 10 June 2009 granting the permit
was adopted prematurely since, in the course of the
administrative procedure relating to the application for a
permit, the legal proceedings relating to the request
seeking the status of party to that administrative procedure
were not yet definitively concluded. That court considered
that pending their definitive conclusion the procedure
concerning the application for a permit should have been
stayed.

32 By decision of 28 February 2013, the Najvyssi sud
Slovenskej republiky (Supreme Court of the Slovak Republic)
set aside the decision of the Krajsky sud v Trencine
(Regional Court, Trencin) of 12 September 2012, essentially
on the same grounds as those of its decision of 26 January
2012.

33 By decision of 23 November 2013, the Krajsky sud v
Trencine (Regional Court, Trencin) rejected LZ’s request for
grant of the status claimed by it of party to the procedure
and considered that it did not have to inform LZ of the
possibility of claiming the status of party to the procedure
by bringing an action as an ‘omitted party’ under
Paragraph 250b(2) of the Code of Civil Procedure as the
three-year time limit in Paragraph 250b(3) of that code had
expired in the meantime.

34  The referring court, to which LZ appealed against that
decision of 23 November 2013, considers that, in the light
of the judgment of 8 March 2011, Lesoochranarske
zoskupenie (C-240/09, EU:C:2011:125), the question
essentially arises whether, in a situation such as that at
issue in the main proceedings which concerns rights that
individuals derive from EU law, in particular from

Article 6(3) of Directive 92/43, the fundamental right to
effective judicial protection enshrined in Article 47 of the
Charter and the objective of ensuring a high level of
environmental protection which both that directive and
Article 9 of the Aarhus Convention pursue have been
observed.

35 The referring court considers in this regard that the
view could be taken that national procedural law must be
interpreted as meaning that, in a situation such as that at
issue in the main proceedings, the administrative procedure
relating to grant of a permit cannot be continued or,
consequently, definitively concluded until such time as a
definitive judicial decision relating to the request to be
accorded the status of party to those administrative
proceedings has been adopted.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

| Z tychto dévodov Sudny dvor (vel'ka komora) rozhodol
takto:

| Clanok 47 Charty zakladnych prav Eurépskej tnie
spolo¢ne s ¢ldnkom 9 ods. 2 a 4 Dohovoru o pristupe
k informaciam, Gcasti verejnosti na rozhodovacom procese
a pristupe k spravodlivosti v zalezitostiach zivotného
prostredia podpisaného v Aarhuse 25. juna 1998
a schvdleného v mene Eurépskeho spolocenstva
rozhodnutim Rady 2005/370/ES zo 17. februara 2005
v rozsahu, v akom za podmienok zarucujucich Siroky
pristup k spravodlivosti zakotvuje pravo na Gcinnu sudnu
ochranu prav, ktoré organizacii na ochranu zivotného
prostredia splfiajlcej poZiadavky ulozené ¢lankom 2 ods. 5
tohto dohovoru vyplyvaju z prava Unie, v danom pripade
z Clanku 6 ods. 3 smernice Rady 92/43/EHS z 21. mdja
1992 o ochrane prirodzenych biotopov a vol'ne Zijucich
Zivocichov a rastlin, zmenenej a doplnenej smernicou Rady
2006/105/ES z 20. novembra 2006, spolocne s ¢lankom 6
ods. 1 pism. b) uvedeného dohovoru, sa ma vykladat v tom
zmysle, ze v situacii, ako je situdcia vo veci samej, brani
vykladu vnutrostatnych procesnopravnych noriem, podla
ktorého Zaloba proti rozhodnutiu, ktorym sa takejto
organizacii nepriznalo postavenie ucastnika spravneho
konania o vydanie suhlasu s realizaciou projektu na uzemi
chranenom v zmysle smernice 92/43, zmenenej a doplnenej
smernicou 2006/105, sa nemusi nevyhnutne preskimat
pocas priebehu tohto konania, ktoré sa moze pravoplatne
skoncit pred prijatim a nadobudnutim pravoplatnosti
studneho rozhodnutia o postaveni Gcastnika konania,
a automaticky sa zamietne ihned’, ako sa vyda suhlas
s tymto projektom, ¢im nuti tato organizaciu na podanie
iného druhu Zaloby s cielom dosiahnut toto

| postavenie a predlozit na sudne preskiimanie dodrzanie
povinnosti prislusnych vnitrostatnych organov
vyplyvajucich z ¢lanku 6 ods. 3 uvedenej smernice.

| Lenaerts | Tizzano | Bay Larsen | von Danwitz | Da Cruz
Vilaca | Juhdasz | Berger | Prechal | Vilaras | Regan | Rosas |
Borg Barthet | Malenovsky | JarasSitinas | Lycourgos |
Rozsudok bol vyhlaseny v Luxemburgu 8. novembra 2016. |
Tajomnik | A. Calot Escobar | Predseda | K. Lenaerts

(*) Jazyk konania: slovencina.
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36 In such a situation, continuing the administrative
procedure relating to the application for a permit would be
liable to be contrary to the adversarial principle inasmuch as
only the applicant for the permit is a party to that procedure
and it is possible that, without the participation in it of
environmental organisations such as LZ, arguments
supporting protection of the environment will neither be put
forward nor taken into account, so that the fundamental
objective of such a procedure, namely that of ensuring a
high level of environmental protection, will not be achieved.

37 Conversely, the view could also be taken that
continuing the administrative procedure relating to the
application for a permit, even where the legal proceedings
relating to a request to be granted the status of party to the
procedure is pending, enables that application for a permit
to be dealt with particularly quickly. If that administrative
procedure were not capable of being continued without a
definitive ruling having been given on legal actions relating
to the grant of such status, the applicant for the permit
could complain of unfair treatment to the administrative
authorities.

38 In those circumstances, the Najvyssi sud Slovenskej
republiky (Supreme Court of the Slovak Republic) decided to
stay the proceedings and to refer the following question to
the Court for a preliminary ruling:

‘Is it possible to guarantee the right to an effective remedy
and to a fair trial, affirmed in Article 47 of the Charter, in
the event of a purported breach of the right to a high level
of environmental protection established under the
conditions laid down by the European Union, mainly by
Directive 92/43 (particularly [of the right] to help obtain the
public’s opinion on a project which could have a significant
impact on special areas of conservation falling within the
European ecological ‘Natura 2000’ network), and the right
invoked by the appellant (as a not-for-profit association
active in the protection of the environment at national level)
under Article 9 of the Aarhus Convention, within the limits
indicated by the Court of Justice in its judgment of 8 March
2011, Lesoochranarske zoskupenie (Case C-240/09,
EU:C:2011:125), where the national court terminates the
judicial review proceedings in a case concerning the review
of a decision refusing to grant [that association] the status
of party in an administrative procedure regarding the
issuing of a permit, as has happened in the present case,
and invites [that association] to lodge an appeal against its
having been excluded from that administrative procedure?’

Consideration of the question referred

39 By its question, the referring court asks, in essence,
whether Article 47 of the Charter, read in conjunction with
Article 9 of the Aarhus Convention, must be interpreted as
precluding, in a situation such as that at issue in the main
proceedings, an interpretation of rules of national
procedural law to the effect that an action against a
decision refusing an environmental organisation the status
of party to an administrative procedure for authorisation of
a project that is to be carried out on a site protected
pursuant to Directive 92/43 does not necessarily have to be
examined during the course of that procedure, which may
be definitively concluded before a definitive judicial decision
on possession of the status of party is adopted, and is
automatically dismissed as soon as that project is
authorised, thereby requiring that organisation to bring an
action of another type in order to obtain that status and to
secure judicial review of compliance by the competent
national authorities with their obligations stemming from
Article 6(3) of that directive.

40 In the main proceedings, LZ, an environmental
organisation, is claiming by means of a legal action the
status of party to an administrative authorisation procedure
in order to be able to rely, in legal proceedings, on rights
derived from EU law in the environmental field, since it
takes the view that the decision authorising the project in
question, which is to be carried out on a site protected
pursuant to Directive 92/43 as a special protection area or
site of Community importance, was adopted in breach of
the national authorities’ obligations under Article 6(3) of
that directive.
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41 It is apparent from the documents before the Court
that, under the rules of applicable national procedural law,
an environmental organisation such as LZ can contest
through the courts a decision which may be contrary to
Article 6(3) of Directive 92/43, in particular in an action
against the subsequent decision granting authorisation,
only if it has first been formally accorded the status of party
to the procedure concerned, in this instance the procedure
for authorisation of a project that is to be carried out on a
protected site.

42 It should be noted first of all that, under Article 6(3)
of Directive 92/43, an appropriate assessment of the
implications of a plan or project for the site concerned
implies that, prior to its approval, all aspects of that plan or
project which can, by themselves or in conjunction with
other plans or projects, affect the site’s conservation
objectives must be identified in the light of the best
scientific knowledge in the field. The competent national
authorities are to authorise an activity on the protected site
only if they have made certain that it will not adversely
affect the integrity of that site. That is the case where no
reasonable scientific doubt remains as to the absence of
such an effect (see to that effect, in particular, judgments of
24 November 2011, Commission v Spain, C-404/09,
EU:C:2011:768, paragraph 99, and of 14 January 2016,
Griine Liga Sachsen and Others, C-399/14, EU:C:2016:10,
paragraphs 49 and 50).

43 Article 6(3) of Directive 92/43 thus plays a part in
attainment of the objective pursued by measures taken
pursuant to that directive — which, as set out in Article 2(2)
thereof, consists in maintaining or restoring, at favourable
conservation status, natural habitats and species of wild
fauna and flora of interest for the European Union — and of
the directive’s more general objective, which is to ensure a
high level of environmental protection as regards the sites
protected pursuant to the directive.

44 It would be incompatible with the binding effect
attributed to a directive by Article 288 TFEU to exclude, in
principle, the possibility that the obligations which it
imposes may be relied on by those concerned. The
effectiveness of Directive 92/43 and its aim, which is
recalled in the previous paragraph of the present judgment,
require that individuals be able to rely on it in legal
proceedings, and that the national courts be able to take
that directive into consideration as an element of EU law in
order, inter alia, to review whether a national authority
which has granted an authorisation relating to a plan or
project has complied with its obligations under Article 6(3)
of the directive, recalled in paragraph 42 of the present
judgment, and has thus kept within the limits of the
discretion granted to the competent national authorities by
that provision (see, to that effect, judgment of 7 September
2004, Waddenvereniging and
Vogelbeschermingsvereniging, C-127/02, EU:C:2004:482,
paragraphs 66 and 69).

45 In addition, Article 6(3) of Directive 92/43 provides
that the competent national authorities, before agreeing to
a plan or project as referred to in that provision, must, if
appropriate, obtain the opinion of the general public. That
provision must be read in conjunction with Article 6(1)(b) of
the Aarhus Convention, an instrument which forms an
integral part of the EU legal order.

46 Article 6(1)(b) of the Aarhus Convention states that
the provisions of Article 6 of the convention concerning
public participation in decisions on specific activities are to
apply to decisions on proposed activities not listed in Annex
| to the convention which may have a significant effect on
the environment. Article 6 of the convention, as is clear
from Article 6(3), (4) and (7), confers on the public, in
particular, the right to participate ‘effectively during the
environmental decision-making’ by submitting, ‘in writing
or, as appropriate, at a public hearing or inquiry with the
applicant, any comments, information, analyses or opinions
that it considers relevant to the proposed activity’. There
must be ‘early public participation, when all options are
open and effective public participation can take place’.
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47 In the main proceedings, LZ, which, it is not in
dispute, fulfils the conditions specified in Article 2(5) of the
Aarhus Convention for falling within the concept of ‘the
public concerned’ within the meaning of that provision, is
also covered by the wider concept of ‘public’ for the
purposes of Article 6 of the convention. In addition, whilst,
as the Advocate General has also noted in point 65 of her
Opinion, the project of constructing an enclosure on a
protected site, at issue in the main proceedings, is not
among the activities listed in Annex | to the Aarhus
Convention, the fact that the competent national authorities
decided to initiate an authorisation procedure for that
project pursuant to Article 6(3) of Directive 92/43 permits,
however, the inference that those authorities considered it
necessary to assess the significance of the project’s effect
on the environment, within the meaning of Article 6(1)(b) of
the Aarhus Convention.

48 It is true that the latter provision states that the
application of Article 6 of the Aarhus Convention is
governed by the domestic law of the contracting party
concerned. However, that statement must be understood as
relating solely to the manner in which the public
participation specified by Article 6 is carried out, and does
not call into question the right to participate which an
envirlonmental organisation such as LZ derives from that
article.

49 It follows that an environmental organisation which,
like LZ, meets the conditions specified in Article 2(5) of the
Aarhus Convention derives from Article 6(3) of Directive
92/43, read in conjunction with Article 6(1)(b) of that
convention, a right to participate, within the meaning
specified in paragraph 46 of the present judgment, in a
procedure for the adoption of a decision relating to an
application for authorisation of a plan or project likely to
have a significant effect on the environment in so far as,
within the framework of that procedure, one of the
decisions envisaged in Article 6(3) of the directive is to be
adopted.

50 Next, it should be recalled that, according to settled
case-law, under the principle of sincere cooperation laid
down in Article 4(3) TEU it is for the courts of the Member
States to ensure judicial protection of a person’s rights
under EU law. In addition, Article 19(1) TEU requires
Member States to provide remedies sufficient to ensure
effective legal protection in the fields covered by EU law
(judgment of 19 November 2014, ClientEarth, C-404/13,
EU:C:2014:2382, paragraph 52). In the case of
administrative decisions adopted within the framework of
Article 6(3) of Directive 92/43, that obligation also stems
from Article 47 of the Charter.

51 The scope of Article 47 of the Charter, in so far as the
action of the Member States is concerned, is defined in
Article 51(1) thereof, according to which the provisions of
the Charter are addressed to the Member States when they
are implementing EU law. That provision confirms the
Court’s settled case-law, which states that the fundamental
rights guaranteed in the legal order of the European Union
are applicable in all situations governed by EU law, but not
outside such situations (see, in particular, judgment of

30 June 2016, Toma and Biroul Executorului Judecatoresc
Horatiu-Vasile Cruduleci, C-205/15, EU:C:2016:499,
paragraph 23 and the case-law cited).

52 Where a Member State lays down rules of procedural
law applicable to actions concerning exercise of the rights
which an environmental organisation derives from

Article 6(3) of Directive 92/43, read in conjunction with
Article 6(1)(b) of the Aarhus Convention, in order for
decisions of the competent national authorities to be
reviewed in the light of their obligations under those
provisions, that Member State is implementing obligations
stemming from those provisions and must therefore be
regarded as implementing EU law, for the purposes of
Article 51(1) of the Charter.

53 Accordingly, the Court has jurisdiction to answer the
request for a preliminary ruling inasmuch as it relates to
Article 47 of the Charter.

http://eur-lex.europa.eu/legal-content/EN-SK/TXT/?uri=CELEX:62015...

25/02/2017 11:56 PM



EUR-Lex - 62015CJ0243 - EUR-Lex

17 of 20

54  The right to an effective remedy and to a fair hearing
set out in Article 47 of the Charter includes, in particular,
the right to an effective remedy before a tribunal.

55 As regards that right to an effective remedy, it should
be noted that Article 9(2) of the Aarhus Convention grants
access to a review procedure to environmental
organisations that meet the conditions referred to in

Article 2(5) of that convention — which LZ does — in so far
as the review is of a decision which falls within the scope of
Article 9(2).

56 Decisions adopted by the competent national
authorities within the framework of Article 6(3) of Directive
92/43, whether they concern a request to participate in the
authorisation procedure, the assessment of the need for an
environmental assessment of the implications of a plan or
project for a protected site, or the appropriateness of the
conclusions drawn from such an assessment as regards the
risks of that plan or project for the integrity of the site, and
whether they are autonomous or integrated in a decision
granting authorisation, are decisions which fall within the
scope of Article 9(2) of the Aarhus Convention.

57 As the Advocate General has noted, in essence, in
point 80 of her Opinion, decisions adopted by the national
authorities which fall within the scope of Article 6(3) of
Directive 92/43 and do not relate to an activity listed in
Annex | to the Aarhus Convention are envisaged in

Article 6(1)(b) of that convention and therefore fall within
the scope of Article 9(2) thereof in so far as they involve
assessment by the competent authorities, before any
authorisation of an activity, as to whether that activity, in
the circumstances of the case, is likely to have a significant
effect on the environment.

58 It is apparent from Article 9(2) of the Aarhus
Convention that that provision limits the discretion available
to the Member States when determining the detailed rules
for the legal actions which it envisages inasmuch as that
provision has the objective of granting ‘wide access to
justice’ to the public concerned, which includes
environmental organisations meeting the conditions laid
down in Article 2(5) of the convention (see, by analogy, in
respect of Article 10a of Council Directive 85/337/EEC of
27 June 1985 on the assessment of the effects of certain
public and private projects on the environment (OJ 1985

L 175, p. 40) as amended by Directive 2003/35/EC of the
European Parliament and of the Council of 26 May 2003 (OJ
2003 L 156, p. 17) (‘Directive 85/337’), which reproduces
Article 9(2) of the Aarhus Convention in almost identical
terms, judgment of 16 April 2015, Gruber, C-570/13,
EU:C:2015:231, paragraph 39).

59 Consequently, those organisations must necessarily
be able to rely in legal proceedings on the rules of national
law implementing EU environmental law and the rules of EU
environmental law having direct effect (see, by analogy, in
respect of Article 10a of Directive 85/337, judgment of

15 October 2015, Commission v Germany, C-137/14,
EU:C:2015:683, paragraph 92).

60  The rights on which such a non-governmental
organisation must be able to rely in an action covered by
Article 9(2) of the Aarhus Convention include the rules of
national law flowing from Article 6 of Directive 92/43 (see
by analogy, in respect of Article 10a of Directive 85/337,
judgment of 12 May 2011, Bund fiir Umwelt und
Naturschutz Deutschland, Landesverband Nordrhein-
Westfalen, C-115/09, EU:C:2011:289, paragraphs 49 and
58).

61 Thus, such an organisation must be able to
challenge, in such an action, not only a decision not to carry
out an appropriate assessment of the implications for the
site of the plan or project in question but also, as the case
may be, the assessment carried out inasmuch as it is
alleged to be vitiated by defects (see by analogy, in respect
of Article 10a of Directive 85/337, judgment of 7 November
2013, Gemeinde Altrip and Others, C-72/12,
EU:C:2013:712, paragraph 37).

62 It should be noted, furthermore, that Article 9(4) of
the Aarhus Convention requires the procedures referred to
in Article 9(2) thereof to provide ‘adequate and effective’
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remedies.

63 Therefore, in order to answer the question asked by
the referring court, it must be examined whether Article 47
of the Charter, read in conjunction with Article 9(2) and (4)
of the Aarhus Convention, precludes, in a situation such as
that at issue in the main proceedings, an interpretation of
the rules of national procedural law from which it follows
that a legal action brought by an environmental
organisation which meets the conditions laid down in
Article 2(5) of that convention against a decision refusing it
the status of party to an administrative procedure for
authorisation of a project that is to be carried out on a site
protected pursuant to Directive 92/43 does not necessarily
have to be examined during the course of that procedure,
which may be definitively concluded before a definitive
judicial decision on possession of the status of party is
adopted, and is automatically dismissed as soon as that
project is authorised, thereby requiring that organisation to
bring an action of another type in order to obtain that
status and to secure judicial review of compliance by the
competent national authorities with their obligations
stemming from Article 6(3) of that directive.

64 Although that examination is, admittedly, in principle
a matter for the referring court alone, the fact remains that
the Court of Justice has jurisdiction to deduce from the
provisions of EU law the criteria that the referring court may
or must apply within the framework of EU law. Nor is there
anything preventing a national court from asking the Court
of Justice to rule on the application of those provisions in
the case in point, provided, however, that the national court
carries out the finding and assessment of the facts
necessary for that purpose in the light of all the material in
the file before it (see, to that effect, judgment of

3 December 2015, Banif Plus Bank, C-312/14,
EU:C:2015:794, paragraphs 51 and 52).

65 That having been said, it should be pointed out that,
in the absence of EU rules governing the matter, it is for the
domestic legal system of each Member State to lay down the
detailed procedural rules governing actions for
safeguarding rights which individuals derive from EU law,
the Member States being responsible for ensuring that
those rights are effectively protected in each case and, in
particular, for ensuring compliance with the right to an
effective remedy and to a fair hearing enshrined in

Article 47 of the Charter (see, to that effect, judgments of

8 March 2011, Lesoochranarske zoskupenie, C-240/09,
EU:C:2011:125, paragraph 47, and of 15 September 2016,
Star Storage and Others, C-439/14 and C-488/14,
EU:C:2016:688, paragraph 46).

66 Article 6(3) of Directive 92/43 establishes a
procedure, involving prior examination, that is founded on a
stringent authorisation criterion which, incorporating the
precautionary principle, makes it possible to prevent in an
effective manner adverse effects on the integrity of
protected sites due to the plans or projects envisaged, since
that criterion obliges the competent national authorities to
refuse authorisation for a plan or project where doubts
remain as to the absence of adverse effects of those plans
or projects on the integrity of such sites (see to that effect,
in particular, judgments of 7 September 2004,
Waddenvereniging and Vogelbeschermingsvereniging,
C-127/02, EU:C:2004:482, paragraphs 57 and 58, and of

14 January 2016, Griine Liga Sachsen and Others,
C-399/14, EU:C:2016:10, paragraph 48).

67 However, in the main proceedings, whilst it is not in
dispute that LZ was able to participate to a certain extent in
the authorisation procedure in its capacity as an ‘interested
person’, that participation enabling it, in particular, to put
forward, in the light of observations submitted by an
environmental authority, arguments designed to
demonstrate that the project at issue in the main
proceedings is such as to affect the integrity of a protected
site, that status is not equivalent to the status of ‘party to
the proceedings’ .
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have to be examined during the course of that procedure
and is automatically dismissed as soon as the permit
applied for is granted, does not enable an organisation such
as LZ to be ensured effective judicial protection of the
various specific rights inherent in the right of public
participation, within the meaning of Article 6 of the Aarhus
Convention, as specified in paragraph 46 of the present
judgment.

69 It is apparent from the documents before the Court
that the status of ‘party to the procedure’, had it been
granted to LZ, would have enabled LZ to participate more
actively in the decision-making process by setting out in
greater detail and more appositely its arguments relating to
the risks of adverse effects of the project envisaged on the
integrity of the protected site, arguments which would
indeed have had to be taken into account by the competent
authorities before that project was authorised and
executed.

70 In this context, the referring court has, moreover,
observed that, since only the applicant for the permit is
automatically a party to the procedure, it is possible that,
without the participation in the administrative procedure of
an environmental organisation such as LZ as a party to the
procedure, arguments supporting protection of the
environment will be neither put forward nor taken into
account, so that the fundamental objective of the procedure
envisaged in Article 6(3) of Directive 92/43, namely that of
ensuring a high level of environmental protection, will not
be achieved.

71 Furthermore, it should be noted that the status of
‘interested person’ which LZ was accorded in the main
proceedings is insufficient for it to put forward, in an
action, its arguments intended to contest the legality of the
decision granting authorisation, since it is necessary to have
the status of ‘party to the procedure’ in order to be able to
bring such an action.

72 Accordingly, it must be found that the interpretation
of national procedural law, contested by LZ, to the effect
that the bringing of an action against an administrative
decision refusing the status of party to an authorisation
procedure does not preclude that procedure from being
definitively concluded and that that action is dismissed,
automatically and in any event, as soon as the permit
concerned is granted, is not, in the light of the objective of
ensuring wide access to justice as regards actions against
environmental decisions, such as to secure effective judicial
protection of the rights which an environmental
organisation derives from Article 6(3) of Directive 92/43,
read in conjunction with Article 6(1)(b) of the Aarhus
Convention, designed to prevent specific adverse effects on
the integrity of the sites protected pursuant to that
directive.

73 In the light of the foregoing, the answer to the
question referred is that, inasmuch as Article 47 of the
Charter, read in conjunction with Article 9(2) and (4) of the
Aarhus Convention, enshrines the right to effective judicial
protection, in conditions ensuring wide access to justice, of
the rights which an environmental organisation meeting the
conditions laid down in Article 2(5) of that convention
derives from EU law, in this instance from Article 6(3) of
Directive 92/43, read in conjunction with Article 6(1)(b) of
that convention, it must be interpreted as precluding, in a
situation such as that at issue in the main proceedings, an
interpretation of rules of national procedural law to the
effect that an action against a decision refusing such an
organisation the status of party to an administrative
procedure for authorisation of a project that is to be carried
out on a site protected pursuant to that directive does not
necessarily have to be examined during the course of that
procedure, which may be definitively concluded before a
definitive judicial decision on possession of the status of
party is adopted, and is automatically dismissed as soon as
that project is authorised, thereby requiring that
organisation to bring an action of another type in order to
obtain that status and to secure judicial review of
compliance by the competent national authorities with their
obligations stemming from Article 6(3) of that directive.

Costs
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74 Since these proceedings are, for the parties to the
main proceedings, a step in the action pending before the
referring court, the decision on costs is a matter for that
court. Costs incurred in submitting observations to the
Court, other than the costs of those parties, are not
recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

Inasmuch as Article 47 of the Charter of Fundamental Rights
of the European Union, read in conjunction with Article 9(2)
and (4) of the Convention on access to information, public
participation in decision-making and access to justice in
environmental matters, signed in Aarhus on 25 June 1998
and approved on behalf of the European Community by
Council Decision 2005/370/EC of 17 February 2005,
enshrines the right to effective judicial protection, in
conditions ensuring wide access to justice, of the rights
which an environmental organisation meeting the
conditions laid down in Article 2(5) of that convention
derives from EU law, in this instance from Article 6(3) of
Council Directive 92/43/EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and flora
as amended by Council Directive 2006/105/EC of

20 November 2006, read in conjunction with Article 6(1)(b)
of that convention, it must be interpreted as precluding, in
a situation such as that at issue in the main proceedings, an
interpretation of rules of national procedural law to the
effect that an action against a decision refusing such an
organisation the status of party to an administrative
procedure for authorisation of a project that is to be carried
out on a site protected pursuant to Directive 92/43 as
amended by Directive 2006/105 does not necessarily have
to be examined during the course of that procedure, which
may be definitively concluded before a definitive judicial
decision on possession of the status of party is adopted,
and is automatically dismissed as soon as that project is
authorised, thereby requiring that organisation to bring an
action of another type in order to obtain that status and to
secure judicial review of compliance by the competent
national authorities with their obligations stemming from
Article 6(3) of that directive.

[Signatures]
* Language of the case: Slovak.
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