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Nordrhein-Westfalen eV v. Bezirksregierung Arnsberg(European Union), C-115/09Trianel

1. Key issue NGO standing (art 2.5, art. 9.2) idietl legislation cannot limit the
opportunity to appeal decisions likely to have gigant effects on the
environment to those alleging impairment of anviatlial interest, rather
than a public interest, when the claimant allegésigement of a law
flowing from EU environment law.
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8. Case summary

This case was a referral to the CJEU for a prelmyimuling. It involves issues relating to NGOrstang
arising under Directive 86/337 ("the EIA Directiyeas amended by Directive 2003/35.

A company (“Trianel”) was granted a permit to bualad operate a coal-fired power plant in Liinen,
Germany. The plant was to be situated within 8 &hfive Habitats Directive designated special
conservation areas. The local chapter of FriefitlseoEarth (FOE) sought to have the permit anduble
the Higher Administrative Court for the Nordrheinegffalen Land. FoE argued that the permit infrihg
provisions of German law that transposed the Habidirective. The German court found that under
German law, an NGO such as FoE, like any othemelat, could not bring an action for an infringemer
of law. Its own rights must be infringed in orderappeal to a court. The particular law FoE a&tetp be
infringed did not protect individual rights. Thésee, FOE did not have the right to seek an annatroé
the permit. The court realized that this provisiditizerman law seemingly undermined provisionsef t
EIA Directive (reflecting Article 9.2 of the Aarhi@onvention), which guaranteed the right of some
NGOs to have access to justice, and referred the toethe CJEU.

The CJEU examined Article 10a of the EIA Directiwdich requires Member States to allow
members of the public concerned who either haudfeignt interest or maintain an impairment ofight
to have access to a judicial appeals process. sy be allowed to challenge the legality of decis
on matters for which the opportunity for public figipation is required under that Directive. Fenth
Article 10a states that national legislation defgnsufficient interest and impairment of a rightsnbe
consistent with the objective of giving the puldiincerned “wide access to justice”. Although the
provision leaves the Member States a significasitrdiion to determine what constitutes impairméiat o
right and other conditions for the admissibilityaaftions of individuals, the same is not true Far t
environmental non-governmental organisations mgétia requirements referred to in Article 1(2) of
Directive 85/337. They are to be deemed to havicrit interest and rights capable of being imediin
rules which are precise and not subject to otheditions. Therefore, non-governmental organisations
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promoting environmental protection should haveghtrio rely before the courts, in an action coiirigsa




decision authorising projects ‘likely to have sfggant effects on the environment’ for the purposes
Article 1(1) of Directive 85/337, on the infringenteof the rules of national law flowing from Artel of
the Habitats Directive, even where, on the grotnad the rules relied on protect only the intere$the
general public and not the interests of individuaigional procedural law does not permit this.

The CJEU concluded that Article 10a of the EIA Btiee precludes national legislation that does not
allow environmental NGOs to bring a developmentpeappeal alleging a violation of a rule flowing
from EU environmental law, if the reason for ndbaing the appeal is that rule protects only thbljgu
interest and not an individual interest.
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