EUR-Lex - Simple search

Bilingual display

Page 1 of 13

Parties
Grounds
Operative part

BG CS DA DE EL EN ESET FI FRHU IT LT LV MT
NL PL PT RO SK SL SV

BG CS DADEELENESET FI FRHU ITLT LV MT
NL PL PT RO SK SL SV

en

sk

Parties

In Case C-240/09,

REFERENCE for a preliminary ruling under Article 234
EC from the Najvyssi sud Slovenskej republiky
(Slovakia), made by decision of 22 June 2009, received
at the Court on 3 July 2009, in the proceedings

Lesoochranarske zoskupenie VLK

\%

Ministerstvo Zivotného prostredia Slovenskej republiky,
THE COURT (Grand Chamber),

composed of V. Skouris, President, A. Tizzano, J.N.
Cunha Rodrigues, K. Lenaerts, J.-C. Bonichot

Vo veci C-240/09,

ktorej predmetom je navrh na zacatie prejudicidlneho
konania podla ¢lanku 234 ES, podany na zaklade
rozhodnutia Najvyssieho sudu Slovenskej republiky

z 22. juna 2009 a doruceny Sudnemu dvoru 3. jula
2009, ktory suvisi s konanim:

Lesoochranarske zoskupenie VLK

proti
Ministerstvu zivotného prostredia Slovenskej republiky,
SUDNY DVOR (vel'ké komora),

v zloZeni: predseda V. Skouris, predsedovia komor
A. Tizzano, J. N. Cunha Rodrigues, K. Lenaerts,

(Rapporteur), K. Schiemann and D. §véby, Presidents of J.-C. Bonichot (spravodajca), K. Schiemann a D. §véby,

Chambers, A. Rosas, R. Silva de Lapuerta, U. Lohmus,
A. O Caoimh, M. Safjan and M. Berger, Judges,
Advocate General: E. Sharpston,

Registrar: R. Seres, Administrator,

having regard to the written procedure and further to
the hearing on 4 May 2010,

after considering the observations submitted on behalf
of:

— Lesoochranarske zoskupenie VLK, by I. Rajtakova,
advokatka,

— the Slovak Government, by B. Ricziova, acting as
Agent,

— the German Government, by M. Lumma and B. Klein,
acting as Agents,

— the Greek Government, by G. Karipsiadis and

T. Papadopoulou, acting as Agents,

— the French Government, by G. de Bergues and

S. Menez, acting as Agents,

— the Polish Government, by M. Dowgielewicz,

D. Krawczyk and M. Nowacki, acting as Agents,

— the Finnish Government, by J. Heliskoski and M. Pere,
acting as Agents,

— the Swedish Government, by A. Falk, acting as Agent,

sudcovia A. Rosas, R. Silva de Lapuerta, U. Lohmus,
A. O Caoimh, M. Safjan a M. Berger,

generalna advokatka: E. Sharpston,

tajomnik: R. Seres, referentka,

so zretel'om na pisomnu Cast’ konania a po pojednavani
Zo 4. maja 2010,

so zretel'om na pripomienky, ktoré predloZili:

— Lesoochranarske zoskupenie VLK, v zastUpeni:

I. Rajtakova, advokatka,

— slovenska vlada, v zastlpeni: B. Ricziova,
splnomocnena zastupkynia,

— nemecka vlada, v zastupeni: M. Lumma a B. Klein,
splnomocneni zastupcovia,

— grécka vlada, v zastUpeni: G. Karipsiadis

a T. Papadopoulou, splnomocneni zastupcovia,

— franclzska vlada, v zastlpeni: G. de Bergues

a S. Menez, splnomocneni zastupcovia,

— pol'ska vlada, v zastupeni: M. Dowgielewicz,

D. Krawczyk a M. Nowacki, splnomocneni zastupcovia,
— finska vlada, v zastUpeni: J. Heliskoski a M. Pere,
splnomocneni zastupcovia,

— Svédska vlada, v zastipeni: A. Falk, splnomocnena
zastupkyna,

— the United Kingdom Government, by L. Seeboruth and — vlada Spojeného kralovstva, v zastlpeni:

J. Stratford, acting as Agents,
— the European Commission, by P. Oliver and A. Tokar,
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L. Seeboruth a J. Stratford, splnomocneni zastupcovia,
— Eurdpska komisia, v zastGpeni: P. Oliver a A. Tokar,
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acting as Agents,

after hearing the Opinion of the Advocate General at
the sitting on 15 July 2010,

gives the following
Judgment
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splnomocneni zastupcovia,

po vypocuti navrhov generalnej advokatky na
pojednavani 15. jula 2010,

vyhlasil tento

Rozsudok

Grounds

1. This reference for a preliminary ruling concerns the
interpretation of Article 9(3) of the Convention on
access to information, public participation in decision-
making and access to justice in environmental matters
approved on behalf of the European Community by
Council Decision 2005/370/EC of 17 February 2005 (OJ
2005 L 124, p. 1) (‘the Aarhus Convention’).

2. The reference has been made in proceedings
between Lesoochranaske zoskupenie VLK
(‘zoskupenie’), an association established in accordance
with Slovak law whose objective is the protection of the
environment, and the Ministerstvo Zivotného prostredia
Slovenskej republiky (Ministry of the Environment of the
Slovak Republic) (‘the Ministerstvo Zivotného
prostredia’), concerning the association’s request to be
a ‘party’ to the administrative proceedings relating to
the grant of derogations to the system of protection for
species such as the brown bear, access to protected
countryside areas, or the use of chemical substances in
such areas.

Legal context
International law
3. Article 9 of the Aarhus Convention states:

‘1. Each Party shall, within the framework of its national
legislation, ensure that any person who considers that
his or her request for information under Article 4 has
been ignored, wrongfully refused, whether in part or in
full, inadequately answered, or otherwise not dealt with
in accordance with the provisions of that article, has
access to a review procedure before a court of law or
another independent and impartial body established by
law.

In the circumstances where a Party provides for such a
review by a court of law, it shall ensure that such a
person also has access to an expeditious procedure
established by law that is free of charge or inexpensive
for reconsideration by a public authority or review by an
independent and impartial body other than a court of
law.

Final decisions under this paragraph 1 shall be binding

1. Navrh na zacatie prejudicialneho konania bol podany
vo veci vykladu ¢lanku 9 ods. 3 Dohovoru o pristupe

k informaciam, Gcasti verejnosti na rozhodovacom
procese a pristupe k spravodlivosti v zaleZitostiach
Zivotného prostredia schvaleného v mene Eurdpskeho
spolocenstva rozhodnutim Rady 2005/370/ES

zo 17. februara 2005 (U. v. EU L 124, s. 1, dalej len
~Aarhusky dohovor").

2. Tento navrh bol podany v ramci sporu medzi
Lesoochranarskym zoskupenim VLK (d‘alej len
»Zoskupenie VLK"), zdruZenim zalozenym podla
slovenského prava, ktorého ciel'om je ochrana zivotnéhc
prostredia, a Ministerstvom Zivotného prostredia
Slovenskej republiky (dalej len ,Ministerstvo Zivotného
prostredia“), tykajlceho sa Ziadosti zoskupenia VLK

0 priznanie postavenia ,UcCastnika konania" v spravnom
konani o priznanie vynimiek z ochrany takych druhov
ako medved’ hnedy, o vstup do chranenych Gzemi alebc
o pouzitie chemickych pripravkov v tychto lokalitach.

Pravny ramec
Medzinarodné pravo
3. Clanok 9 Aarhuského dohovoru stanovuije:

»1. Kazda strana v ramci svojho vnutrostatneho prava
zabezpedi, aby kazdy, kto sa domnieva, ze jeho Ziadost
o informacie na zaklade clanku 4 zostala nepovsimnuta,
bola neopravnene zamietnutd, ¢i uz Ciastocne, alebo
Uplne, neprimerane zodpovedana alebo sa s rou
nenaloZilo tak, ako sa malo v sulade s ustanoveniami
uvedeného ¢lanku, mal pristup k procesu preskimaniu
pred sidom alebo inym nezavislym a nestrannym
organom ustanovenym zakonom.

V tych pripadoch, ked' strana umozni takéto opravné
prostriedky pred sidom, zabezpeci, aby tato osoba
mala tiez pristup k rychlemu konaniu stanovenému
zakonom, a to zdarma Ci za nizky poplatok, k novému
prejednaniu organu verejnej moci alebo preskiimaniu
inym nezavislym a nestrannym organom, inym ako sud.

Konecné rozhodnutia podla odseku 1 st zavézné pre

on the public authority holding the information. Reasons organ verejnej moci, ktory ma informacie. Zdévodnenie

shall be stated in writing, at least where access to
information is refused under this paragraph.

2. Each Party shall, within the framework of its national
legislation, ensure that members of the public
concerned:

(a) having a sufficient interest or, alternatively,

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,dl...

sa uvedie pisomne, prinajmensom ak pristup

k informaciam je podla tohto odseku zamietnuty.

2. Kazda strana, v ramci svojho vnutrostatneho prava,
zabezpedi, aby Clenovia zainteresovanej verejnosti

a) majuci dostatocny zaujem alebo, alternativne,
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(b) maintaining impairment of a right, where the
administrative procedural law of a Party requires this as
a precondition,

have access to a review procedure before a court of law
and/or another independent and impartial body
established by law, to challenge the substantive and
procedural legality of any decision, act or omission
subject to the provisions of Article 6 and, where so
provided for under national law and without prejudice
to paragraph 3 below, of other relevant provisions of
this Convention.

What constitutes a sufficient interest and impairment of
a right shall be determined in accordance with the
requirements of national law and consistently with the
objective of giving the public concerned wide access to
justice within the scope of this Convention. To this end,
the interest of any non-governmental organisation
meeting the requirements referred to in Article 2(5)
shall be deemed sufficient for the purpose of
subparagraph (a) above. Such organisations shall also
be deemed to have rights capable of being impaired for
the purpose of subparagraph (b) above.

The provisions of this paragraph 2 shall not exclude the
possibility of a preliminary review procedure before an
administrative authority and shall not affect the
requirement of exhaustion of administrative review
procedures prior to recourse to judicial review
procedures, where such a requirement exists under
national law.

3. In addition and without prejudice to the review
procedures referred to in paragraphs 1 and 2 above,
each Party shall ensure that, where they meet the
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b) ak pretrvava porusovanie ich prava v pripadoch, kde
to pravne predpisy strany upravujlce spravne konanie
pozaduju ako predbeznu podmienku,

mali pristup k procesu preskiimania pred sidom a/alebc
inym nezavislym a nestrannym organom ustanovenym
na zaklade zakona s ciel'om napadnut’ vecnl a procesnt
zakonnost’ akéhokol'vek rozhodnutia, Ukonu alebo
opomenutia, podliehajuc ¢lanku 6 a v pripadoch
stanovenych vnutrostatnym pravom a bez toho, aby bol
dotknuté ustanovenia odseku 3, a inym relevantnym
ustanoveniam tohto dohovoru.

O tom, co predstavuje dostatocny zaujem a porusovanie
prava, bude rozhodnuté v sulade s poziadavkami
vnutroStatneho prava a v sulade s cielom dat’
zainteresovanej verejnosti Siroky pristup k spravodlivost
v ramci rozsahu posobnosti tohto dohovoru. Na tento
UCel sa zaujem akejkol'vek mimovladnej organizécie,
ktora spliia poziadavky uvedené v clanku 2 ods. 5,
povazuje za dostatocny na Ucely pismena a). Tieto
organizacie bud povaZzované za také, ktorych prava
moZu byt porusené na Ucely pismena b).

Ustanovenia odseku 2 nevylucuju moznost’ predbeznéhc
preskiimania spravnym organom a nie je nimi dotknuta
poziadavka uplatnenia spravneho preskimania pred
stdnym preskimanim, ak takato poZziadavka vyplyva

Z vnutrostatneho prava.

3. Naviac, bez toho, aby boli dotknuté procesy
preskimania uvedené v odsekoch 1 a 2, kazda strana
zabezpedi, ak su splnené podmienky uvedené v jej

criteria, if any, laid down in its national law, members of vnitrostatnom prave, ak st nejaké, aby clenovia

the public have access to administrative or judicial
procedures to challenge acts and omissions by private
persons and public authorities which contravene
provisions of its national law relating to the
environment.

’

4. Article 19(4) and (5) of the Aarhus Convention
states:

'4. Any organisation referred to in Article 17 which
becomes a Party to this Convention without any of its
Member States being a Party shall be bound by all the
obligations under this Convention. If one or more of
such an organisation's Member States is a Party to this
Convention, the organisation and its Member States
shall decide on their respective responsibilities for the
performance of their obligations under this Convention.
In such cases, the organisation and the Member States
shall not be entitled to exercise rights under this
Convention concurrently.

5. In their instruments of ratification, acceptance,

verejnosti mali pristup k spravnemu alebo stidnemu
konaniu umoznujucemu napadnutie Ukonov

a opomenuti stikromnych os6b a organov verejnej moci
ktoré su v rozpore s jej vnutrostatnym pravom v oblasti
Zivotného prostredia.

w

4. Clanok 19 ods. 4 a 5 Aarhuského dohovoru
stanovuje:

»4. Akakol'vek organizacia uvedena v ¢lanku 17, ktora
sa stane stranou tohto dohovoru bez toho, aby niektory
Z jej Clenskych statov bol stranou tohto dohovoru, je
viazana vSetkymi povinnostami vyplyvajlcimi z tohto
dohovoru. V pripade organizacie, ktorej jeden alebo via
Clenskych Statov je stranou tohto dohovoru, tato
organizacia a jej ¢lenské Staty sa dohodnu na svojich
prislusnych pravomociach pri vykonavani povinnosti
vyplyvajlcich z tohto dohovoru. V takychto pripadoch
nie s organizacia a jej Clenské staty opravnené
vykonavat' prava v ramci tohto dohovoru konkurencne.
5. Regionalne hospodarske integracné organizacie

approval or accession, the regional economic integration uvedené v ¢lanku 17 budd vo svojich listinach

organisations referred to in Article 17 shall declare the
extent of their competence with respect to the matters
governed by this Convention. These organisations shall
also inform the Depositary of any substantial

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,dl...

o ratifikacii, prijati, schvaleni alebo pristipeni
oznamovat' rozsah svojich prdvomoci vo vztahu

k zaleZitostiam upravovanym tymto dohovorom. Tieto
organizacie tiez informuju depozitara o vSetkych
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modification to the extent of their competence.’
European Union (‘EU") law

5. Article 12(1) of Council Directive 92/43/EEC of 21

Page 4 of 13

podstatnych zmenach v rozsahu ich pravomoci."
Pravna Uprava Unie

5. Clanok 12 smernice Rady 92/43/EHS z 21. méaja 199z

May 1992 on the conservation of natural habitats and of o ochrane prirodzenych biotopov a vol'ne Zijlcich
wild fauna and flora (OJ 1992 L 206, p. 7) (‘the Habitats zivocichov a rastlin (U. v. ES L 206, s. 7;

Directive’) provides:

‘Member States shall take the requisite measures to
establish a system of strict protection for the animal
species listed in Annex IV(a) in their natural range,
prohibiting:

(a) all forms of deliberate capture or killing of
specimens of these species in the wild;

(b) deliberate disturbance of these species, particularly
during the period of breeding, rearing, hibernation and
migration;

(c) deliberate destruction or taking of eggs from the
wild;

(d) deterioration or destruction of breeding sites or
resting places.’

6. Article 16(1) of the Habitats Directive further states:

‘Provided that there is no satisfactory alternative and
the derogation is not detrimental to the maintenance of
the populations of the species concerned at a
favourable conservation status in their natural range,
Member States may derogate from the provisions of
Articles 12, 13, 14 and 15(a) and (b):

(a) in the interest of protecting wild fauna and flora and
conserving natural habitats;

(b) to prevent serious damage, in particular to crops,

Mim. vyd. 15/002, s. 102, d'alej len ,smernica

o biotopoch") v odseku 1 stanovuje:

,Clenské Staty prijmud potrebné opatrenia na vytvorenie
systému prisnej ochrany ZivocisSnych druhov uvedenych
v prilohe IV pism. a) v prostredi ich prirodzeného
pohybu a zakazu:

a) vsetky formy umyselného odchytavania alebo
usmrcovania vzoriek tychto druhov vo volnej prirode;
b) Umyselné rusenie tychto druhov najméa pocas
obdobia parenia, odchovu mlad‘at, hibernacie

a stahovania;

¢) Umyselné nicenie alebo zbieranie vajec vo vol'nej
prirode;

d) poskodzovanie alebo nicenie miest na parenie alebo
miest na oddych."

6. Clanok 16 ods. 1 smernice 0 biotopoch stanovuje
okrem toho:

»Za predpokladu, Ze neexistuje uspokojiva alternativa
a vynimka nespésobuje zhorSenie stavu ochrany
populacie prislusného druhu na Gzemi jeho
prirodzeného vyskytu, Clenské Staty mozu udelit/
vynimku z ustanoveni ¢lankov 12, 13, 14 a 15 pism. a)
ab):

a) v zaujme ochrany divokej fauny a flory a ochrany
prirodzenych biotopov;

b) pre zabranenie vazneho poskodenia, najma Urody,

livestock, forests, fisheries and water and other types of hospodarskych zvierat, lesov, rybného a vodného

property;

(c) in the interests of public health and public safety, or
for other imperative reasons of overriding public
interest, including those of a social or economic nature
and beneficial consequences of primary importance for
the environment;

(d) for the purpose of research and education, of
repopulating and re-introducing these species and for
the breeding operations necessary for these purposes,
including the artificial propagation of plants;

(e) to allow, under strictly supervised conditions, on a
selective basis and to a limited extent, the taking or
keeping of certain specimens of the species listed in

hospodarstva a inych typov majetku;

) v zaujme zdravia a bezpecnosti I'udskej populacie
alebo z inych nevyhnutnych dévodov vyssieho
verejného zaujmu, vratane tych, ktoré maju
spolocensky alebo hospodarsky charakter a priaznivé
dosledky primarneho vyznamu na Zivotné prostredie;
d) na Ucely vyskumu a vzdelavania, oZivovania

a obnovy tychto druhov a pre operacie rozmnozovania
potrebné na tieto Ucely, vratane umelého pestovania
rastlin;

e) aby sa za podmienok prisneho dohl'adu, na
selektivnom zaklade a v obmedzenom rozsahu, umoznil
odber alebo drzanie urcitych vzoriek uvedenych

Annex IV in limited numbers specified by the competent v prilohe IV v obmedzenom mnozstve stanovenom

national authorities.’

7. Annex 1V to the Habitats Directive relating to animal
and plant species of Community interest in need of
strict protection, mentions, in particular, the species
"Ursus arctos’.

8. Directive 2003/4/EC of the European Parliament and
of the Council of 28 January 2003 on public access to
environmental information and repealing Council
Directive 90/313/EEC (OJ 2003 L 41, p. 26) states in
recital 5 in the preamble thereto:

'On 25 June 1998 the European Community signed the

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,dl...

prislusnymi vnuatrostatnymi organmi."

7. Priloha IV smernice o biotopoch, ktora sa tyka
Zivocisnych a rastlinnych druhov, ktoré st predmetom
zaujmu SpolocCenstva a vyzaduju prisnu ochranu,
uvadza najma druh ,, Ursus arctos “.

8. Smernica Eurdpskeho parlamentu a Rady 2003/4/ES
Z 28. januara 2003 o pristupe verejnosti k informaciam
o Zivotnom prostredi, ktorou sa zruSuje smernica Rady
90/313/EHS (U. v. EU L 41, s. 26; Mim. vyd. 15/007,
s. 375) v odovodneni €. 5 uvadza:

»Dna 25. juna 1998 Eurdpske spolocenstvo podpisalo
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UN/ECE Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in
Environmental Matters (“the Aarhus Convention”).
Provisions of Community law must be consistent with
that Convention with a view to its conclusion by the
European Community.’

9. Article 6 of Directive 2003/4 implements Article 9(1)
of the Aarhus Convention, and reproduces almost word
for word its provisions.

10. Directive 2003/35/EC of the European Parliament
and of the Council of 26 May 2003 providing for public
participation in respect of the drawing up of certain
plans and programmes relating to the environment and
amending with regard to public participation and access
to justice Council Directives 85/337/EEC and 96/61/EC
states in recitals 5, 9 and 11 in the preamble thereto:

(5) On 25 June 1998 the Community signed the
UN/ECE Convention on Access to Information, Public
Participation in Decision-Making and Access to Justice in
Environmental Matters (“the Arhus Convention”).
Community law should be properly aligned with that
Convention with a view to its ratification by the
Community;

(9) Article 9(2) and (4) of the Arhus Convention
provides for access to judicial or other procedures for
challenging the substantive or procedural legality of
decisions, acts or omissions subject to the public
participation provisions of Article 6 of the Convention.

(11) Council Directive 85/337/EEC of 27 June 1985 on
the assessment of the effects of certain public and
private projects on the environment [OJ 1985 L 175,

p. 40], and Council Directive 96/61/EC of 24 September
1996 concerning integrated pollution prevention and
control [0J 1996 L 257, p. 26] should be amended to
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Dohovor EHK OSN o pristupe k informaciam, Gcasti
verejnosti na rozhodovani a pristupe k spravodlivosti

v zaleZitostiach Zivotného prostredia (Aarhusky
dohovor). Ustanovenia prava spoloCenstva musia byt’

v stlade s uvedenym dohovorom vzhl'adom na jeho
uzavretie Eurépskym spolocenstvom."

9. Cldnok 6 smernice 2003/4 vykonava ¢lanok 9 ods. 1
Aarhuského dohovoru a prebera takmer rovnako jeho
znenie.

10. Smernica 2003/35/ES Eurdpskeho parlamentu

a Rady z 26. maja 2003, ktorou sa ustanovuje ucast’
verejnosti pri navrhovani urcitych planov a programov
tykajucich sa Zivotného prostredia a ktorou sa menia

a doplfiaju s ohl'adom na Ucast’ verejnosti a pristup

k spravodlivosti, smernice Rady 85/337/EHS a 96/61/ES
(U.v. EU L 156, s. 17; Mim. vyd. 15/007, s. 466)

v odovodneniach €. 5, 9 a 11 uvadza:

»(5) 25. juna 1998 spolocenstvo podpisalo Dohovor EHk
OSN o pristupe k informaciam, Ucasti verejnosti na
rozhodovacom procese a pristupe k spravodlivosti

v zaleZitostiach Zivotného prostredia (Arhusky dohovor).
Pravo spolocenstva by malo byt riadne zostladené

s tymto dohovorom s ciel'om na jeho ratifikaciu
spolocenstvom;

(9) ¢&ldnok 9 ods. 2 a 4 Arhuského dohovoru stanovuil
pristup k sidnym a inym prostriedkom vo veci
napadnutia vecnej alebo procesnej zakonnosti
rozhodnuti, skutkov alebo necinnosti [zakonnosti
rozhodnuti, Ukonov alebo opomenuti — neoficialny
preklad ], ktoré podliehaju ustanoveniam o Gcasti
verejnosti podla ¢lanku 6 dohovoru.

(11) smernica Rady 85/337/EHS z 27. juna 1985

o posudzovani vplyvov urcitych verejnych a sukromnyct
projektov na zivotné prostredie [U. v. ES L 175, s. 40;
Mim. vyd. 15/001, s. 248] a smernica Rady 96/61/ES

z 24. septembra 1996 o integrovanej prevencii

a kontrole znecistovania Zivotného prostredia [U. v. ES

ensure that they are fully compatible with the provisions L 257, s. 26; Mim. vyd. 15/003, s. 80] by mali byt

of the Arhus Convention, in particular Article 6 and
Article 9(2) and (4) thereof.’

zmenené a doplnené, aby sa zaistila plna kompatibilita
s ustanoveniami Arhuského dohovoru, najmé s jeho
¢lankom 6 a clankom 9 odsek 2 a 4."

11. Articles 3(7) and 4(4) of Directive 2003/35 introduce 11. Clanok 3 bod 7 smernice 2003/35 zaviedol &lanok

respectively Article 10a into Directive 85/337 and Article
15a into Directive 96/61 in order to implement Article 9
(2) of the Aarhus Convention, which they reproduce in
almost identical terms.

12. Decision 2005/370 states, in recitals 4 to 7 in the
preamble thereto:

'(4) Under the terms of the Aarhus Convention, a
regional economic integration organisation must declare
in its instrument of ratification, acceptance, approval or
accession, the extent of its competence in respect of
the matters governed by the Convention.

(5) The Community, in accordance with the Treaty, and
in particular Article 175(1) thereof, is competent,
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10a do smernice 85/337 a ¢lanok 4 bod 4 smernice
2003/35 zaviedol ¢lanok 15a do smernice 96/61

s ciel'om vykonat' ¢lanok 9 ods. 2 Aarhuského dohovoru
ktorého ustanovenia prebrali takmer doslovne.

12. Rozhodnutie 2005/370 v odévodneniach €. 4 az 7
uvadza:

.(4) Podl'a podmienok Aarhuského dohovoru musi
regionalna organizacia hospodarskej integracie vo svoje
ratifikacnej listine, listine o prijati, schvaleni alebo
pristipeni vyhlasit’ rozsah svojich pravomoci vo vztahu
k zaleZitostiam upravenych dohovorom.

(5) Spolocenstvo v sulade so zmluvou, a najma jej
¢lankom 175 ods. 1, ma pravomoc spolu so svojimi
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together with its Member States, for entering into
international agreements, and for implementing the
obligations resulting therefrom, which contribute to the
pursuit of the objectives listed in Article 174 of the
Treaty.

(6) The Community and most of its Member States
signed the Aarhus Convention in 1998 and since then
have pursued their efforts in view of their approval of
the Convention. In the meantime, relevant Community
legislation is being made consistent with the
Convention.

(7) The objective of the Aarhus Convention, as set forth
in its Article 1 thereof, is consistent with the objectives
of the Community's environmental policy, listed in
Article 174 of the Treaty, pursuant to which the
Community, which shares competence with its Member
States, has already adopted a comprehensive set of
legislation which is evolving and contributes to the
achievement of the objective of the Convention, not
only by its own institutions, but also by public
authorities in its Member States.’

13. Article 1 of Decision 2005/370 provides:

'The UN/ECE Convention on access to information,
public participation in decision-making and access to
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Clenskymi statmi uzavierat’ medzinarodné zmluvy

a vykonavat’' povinnosti z nich vyplyvajlce, ktoré
prispievaju k dosiahnutiu ciel'ov uvedenych v ¢lanku 17¢
zmluvy.

(6) Spolocenstvo a vacsina jeho Clenskych Statov
podpisali Aarhusky dohovor v roku 1998 a odvtedy
vyvijaju Usilie s ohladom na schvalenie dohovoru.
Medzitym sa prislusné pravne predpisy Spolocenstva
zosulad'uju s dohovorom.

(7) Ciel Aarhuského dohovoru, ako je stanoveny v jeho
¢lanku 1, je v stlade s ciel'mi politiky Spolocenstva

v oblasti Zivotného prostredia uvedenymi v ¢lanku 174
zmluvy, podla ktorej Spolocenstvo, ktoré ma spolocni
pravomoc so svojimi ¢lenskymi statmi, uz prijalo
sthrnny subor pravnych predpisov, ktoré sa vyvijaju

a prispievaju k dosahovaniu ciel'a dohovoru, nielen
prostrednictvom svojich vlastnych institucii, ale aj
organov verejnej moci v jeho Clenskych Statoch."

13. Clanok 1 rozhodnutia 2005/370 stanovuje:

»,Dohovor OSN/EHK o pristupe k informaciam, Gcasti
verejnosti na rozhodovacom procese a pristupe

justice in environmental matters, (Aarhus Convention) is k spravodlivosti v zaleZitostiach Zivotného prostredia

hereby approved on behalf of the Community.’

14. In its declaration of competence made pursuant to
Article 19(5) of the Aarhus Convention and annexed to
Decision 2005/370, the Commission stated, in
particular, ‘that the legal instruments in force do not
cover fully the implementation of the obligations
resulting from Article 9(3) of the Convention as they
relate to administrative and judicial procedures to
challenge acts and omissions by private persons and
public authorities other than the institutions of the
European Community as covered by Article 2(2)(d) of
the Convention, and that, consequently, its Member
States are responsible for the performance of these
obligations at the time of approval of the Convention by
the European Community and will remain so unless and
until the Community, in the exercise of its powers under
the EC Treaty, adopts provisions of Community law
covering the implementation of those obligations’.

15. Articles 10 to 12 of Regulation (EC) No 1367/2006
of the European Parliament and of the Council of

6 September 2006 on the application of the provisions
of the Aarhus Convention on Access to Information,
Public Participation in Decision-making and Access to
Justice in Environmental Matters to Community
institutions and bodies (O] 2006 L 264, p. 13) aim to
ensure access to justice by non-governmental
organisations with respect to administrative acts
adopted by the institutions and bodies of the European
Union or omissions by the latter, in accordance with
Article 9(3) of the Aarhus Convention.

Slovak law

16. Pursuant to Article 82(3) of Law No 543/2002 on
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(dalej len ,Aarhusky dohovor') sa tymto v mene
Spolocenstva schvaluje."

14. Spolocenstvo vo vy hlaseni o pravomoci
formulovanom podla ¢lanku 19 ods. 5 Aarhuského
dohovoru, pripojenom k rozhodnutiu 2005/370, najma
oznamilo ,ze platné pravne nastroje plne nepokryvaijl
vykonavanie zavazkov vyplyvajlcich z ¢lanku 9 ods. 3
dohovoru, pretoze sa tykaju spravnych a sidnych
konani na napadnutie Ukonov a opomenuti sukromnych
0sob a inych organov verejnej moci ako institucii
Eurdpskeho spolocenstva podla ¢lanku 2 ods. 2 pism. d
dohovoru, a Ze nasledne su v Case schvalenia dohovoru
Eurdpskym spolocenstvom zodpovedné za vykonavanie
tychto zavazkov jeho clenské Staty a zostanu
zodpovedné, pokial’ Spolocenstvo pri vykonavani
pravomoci podla Zmluvy o ES neprijme ustanovenia
prava Spolocenstva, ktoré sa budu vztahovat' na
vykonavanie tychto zavazkov".

15. Clanky 10 aZ 12 nariadenia Eurépskeho parlamentu
a Rady (ES) ¢. 1367/2006 zo 6. septembra 2006

o uplatiiovani ustanoveni Aarhuského dohovoru

o pristupe k informaciam, Ucasti verejnosti na
rozhodovacom procese a pristupe k spravodlivosti

v zaleZitostiach Zivotného prostredia na institucie

a organy Spolocenstva (U. v. EU L 264, s. 13) maju
zabezpecit' pristup k spravodlivosti pre mimovladne
organizacie, pokial’ ide o spravne akty prijaté
institiciami a organmi Unie alebo ich opomenutie, a to
v stlade s ¢lankom 9 ods. 3 Aarhuského dohovoru.

Slovenska pravna Uprava
16. Podl'a § 82 ods. 3 zakona €. 543/2002 Z. z.
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the protection of nature and the countryside, as
amended, (zakon €. 543/2002 Z.z. o ochrane prirody a
krajiny), which applies to the dispute in the main
proceedings, an association having legal personality is
to be regarded as a ‘participant’ in administrative
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o ochrane prirody a krajiny v zneni neskorsich
predpisov, uplatnitelného na spor vo veci samej, sa
zdruZenie s pravnou subjektivitou povaZzuje za
»ZUCastnenud osobu" v spravnom konani v zmysle tohto
ustanovenia, ak je predmetom jeho ¢innosti najmenej

proceedings, within the meaning of that provision, if, for jeden rok ochrana prirody a krajiny a ak pisomne

at least one year, it has had the object of protecting
nature and the countryside, and it has given written
notice of its participation in those proceedings within
the period prescribed in that article. The status of
‘participant’ confers on it the right to be informed of all
pending administrative proceedings relating to the
protection of nature and the countryside.

17. In accordance with Article 15a(2) of the Code of
Administrative Procedure (Spravny poriadok), ‘a

oznami svoju Ucast’ v danom konani v lehote stanovene
tymto ustanovenim. Z postavenia ,zic¢astnenej osoby"
vyplyva pravo byt upovedomeny o zacati kazdého
spravneho konania tykajlceho sa ochrany prirody

a krajiny.

17. Podl'a § 15a ods. 2 spravneho poriadku ma
»ZUCastnena osoba" pravo byt upovedomena o zacati

participant’ is entitled to be informed that administrative spravneho konania a o inych podaniach Gcastnikov

proceedings have been initiated, to have access to files
submitted by the parties to the administrative
proceedings, to attend hearings and on-the-spot
inspections, and to produce evidence and other
information on the basis of which the decision will be
taken.

18. Under Article 250(2) of the Code of Civil Procedure
(Obciansky sudny poriadok) any natural or legal person
who/which claims that his/its rights, as a party to the
administrative proceedings, have been prejudiced by
the decision taken or by the procedure followed by the
administrative authority is to have the status of an
applicant. Any natural or legal person not appearing at
the administrative proceedings and whose presence, as
a party to the proceedings has been requested, may
also be an applicant.

19. According to Article 250(m) of the Code of Civil
Procedure, persons having the status of parties to the
proceedings are those who were parties to the
administrative proceedings and the administrative body
whose decision is to be reviewed.

The dispute in the main proceedings and the questions
referred for a preliminary ruling

20. The zoskupenie was informed of the initiation of a
number of administrative proceedings brought by
various hunting associations or other persons
concerning the grant of derogations to the system of

konania, zUcastnit’ sa na Ustnom pojednavani a na
miestnej obhliadke, navrhovat’ dokazy a doplnenie
podkladu rozhodnutia.

18. Podl'a § 250 ods. 2 Obcianskeho sudneho poriadku
Zalobcom je fyzicka alebo pravnicka osoba, ktora o sebe
tvrdi, Ze ako Ucastnik spravneho konania bola
rozhodnutim a postupom spravneho organu ukratena n:
svojich pravach. Podat’ Zalobu moze aj fyzicka alebo
pravnicka osoba, s ktorou sa v spravnom konani
nekonalo ako s Ucastnikom, hoci sa s fou ako

s Ucastnikom konat’ malo.

19. Podl'a § 250m ods. 3 Obcianskeho stidneho
poriadku Ucastnikmi konania st ti, ktori nimi st v konan
na spravnom organe, a spravny organ, ktorého
rozhodnutie sa preskiimava.

Spor vo veci samej a prejudicialne otazky

20. Zoskupenie VLK bolo upovedomované o viacerych
spravnych konaniach zacatych na podnet pol'ovnickych
zdruzeni alebo inych subjektov, ktoré sa tykali udelenia
vynimiek z ochrany chranenych Zivocichov, ako je

protection for species such as the brown bear, access to medved’ hnedy, vstupu do chranenych Uzemi alebo

protected countryside areas or the use of chemical
substances in such areas.

21. The zoskupenie therefore applied to the
Ministerstvo Zivotného prostredia to be a ‘party’ to the
administrative proceedings concerning the grant of
those derogations or authorisations and relied on the
Aarhus Convention for that purpose. The Ministerstvo
Zivotného prostredia rejected that request and the
administrative appeal subsequently brought by the
zoskupenie against that rejection.

22. The zoskupenie then brought a contentious appeal
against the two decisions, arguing in particular that the
provisions in Article 9(3) of the Aarhus Convention had
direct effect.
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pouzitia chemickych pripravkov v tychto lokalitach.

21. Zoskupenie VLK poziadalo Ministerstvo zivotného
prostredia Slovenskej republiky o priznanie postavenia
»Ucastnika konania" v spravnom konani tykajlicom sa
udel'ovania tychto vynimiek alebo povoleni, a na tento
Ucel sa odvolalo na Aarhusky dohovor. Ministerstvo
zamietlo jeho Ziadost’' a zamietlo aj rozklad, ktory
zoskupenie VLK podalo potom proti tomuto zamietnutiu

22. Zoskupenie VLK podalo zalobu proti tymto dvom
rozhodnutiam, v ktorej najma tvrdilo, ze ustanovenia
¢lanku 9 ods. 3 Aarhuského dohovoru maju priamy
ucinok.
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23. In those circumstances, the Najvyssi sid Slovenskej
republiky decided to stay the proceedings and refer the
following questions to the Court of Justice for a
preliminary ruling:

1. Is it possible to recognise Article 9 and in particular
Article 9(3) of the Aarhus Convention of 25 June 1998,
given that the principal objective pursued by that
international treaty is to change the classic definition of
locus standi by according the status of a party to
proceedings to the public, or the public concerned, as
having the direct effect of an international treaty (“self-
executing effect”) in a situation where the European
Union acceded to that international treaty on 17
February 2005 but to date has not adopted Community
legislation in order to transpose the treaty concerned
into Community law?

2. Is it possible to recognise Article 9 and in particular
Article 9(3) of the Aarhus Convention, which has
become a part of Community law, as having the direct
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23. Za tychto okolnosti Najvyssi sud Slovenskej
republiky rozhodol o preruseni konania a polozil
Sudnemu dvoru tieto prejudicialne otazky:

»1. Je mozné ¢lanku 9 Aarhuského dohovoru z 25. juna
1998, a to najma jeho odseku 3, s prihliadnutim na
hlavny ciel’ sledovany touto medzinarodnou zmluvou,

t. j. ze narusa klasickd koncepciu aktivnej legitimacie
tym, Ze priznava postavenie Ucastnika konania aj
verejnosti, resp. zainteresovanej verejnosti, priznat’
bezprostredny Ucinok (,self-executing effect')
medzinarodnej zmluvy v situdcii, ked’ Eurdpska Unia po
tom, ako 17. februara 2005 pristipila k tejto
medzinarodnej zmluve, nevydala do dnesného dia
komunitarny predpis vykonavajlci uvedent zmluvu,

na podmienky komunitarneho prava?

2. Je mozné ¢lanku 9 Aarhuského dohovoru, a to najma
jeho odseku 3, po tom, Co sa stal stcast'ou
komunitarneho prava, priznat’ priamu aplikovatel'nost’

applicability or direct effect of Community law within the alebo priamy ucinok komunitarneho prava v zmysle

meaning of the settled case-law of the Court of Justice?
3. If the answer to the first or the second question is in
the affirmative, is it then possible to interpret Article 9
(3) of the Aarhus Convention, given the principal
objective pursued by that international treaty, as
meaning that it is necessary also to include within the
concept “act of a public authority” an act consisting in
the delivery of decisions, that is to say, that the right of
public access to judicial hearings intrinsically also
includes the right to challenge the decision of an

administrative body, the unlawfulness of which lies in its

effect on the environment?’

ustalenej judikatdry Stdneho dvora?

3. Ak je odpoved’ na prvd a druht otdzku kladnd, poton
je mozné vykladat’ ¢lanok 9 ods. 3 Aarhuského
dohovoru s prihliadnutim na hlavny ciel’ sledovany toutc
medzinarodnou zmluvou, Ze pod pojem ,Ukony organu
verejnej spravy' je nutné zahrndt’ aj tkon spocivajlci vc
vydani rozhodnutia, t. j. Ze moznost’ pristupu verejnosti
k sidnemu konaniu v sebe zahffia aj pravo napadnut’
samotné rozhodnutie organu verejnej moci, ktorého
nezakonnost’ spociva v dopade na zivotné prostredie?"

24. By order of the President of the Court of 23 October 24. Ziadost’ vnutroétatneho stidu o prejednanie veci

2009, the referring court’s request that the accelerated
procedure provided for in the first paragraph of Article
104a of the Rules of Procedure be applied to the
present case was rejected.

Consideration of the questions referred

Admissibility

25. The Polish and United Kingdom Governments
submit that the questions are admissible only in so far
as they concern the provisions of Article 9(3) of the
Aarhus Convention, and are inadmissible for the
remainder on the ground that the interpretation of EU
law requested bears no relation to the actual facts of
the main action or its purpose.

26. In answer to those arguments, it is sufficient to
note that the questions referred relate essentially only
to Article 9(3) of the Aarhus Convention, and do not
concern the other subparagraphs of that article.

27. In those circumstances, there are no grounds for
the Court to rule that the questions referred are
partially inadmissible because they concern provisions
other than those in Article 9(3) of the Aarhus
Convention.

The first and second questions

28. By its first two questions, which it is appropriate to
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v skratenom stidnom konani upravenom v ¢lanku 104a
prvom odseku rokovacieho poriadku bola uznesenim
predsedu Sudneho dvora z 23. oktdbra 2009
zamietnuta.

O prejudicidlnych otazkach

O pripustnosti

25. Pol'ska vlada a vlada Spojeného kral'ovstva tvrdia,
Ze otazky nie su pripustné v rozsahu, v akom sa tykaju
ustanoveni nachadzajlcich sa v ¢lanku 9 ods. 3
Aarhuského dohovoru, a v zostavaijlcej Casti sU
nepripustné, kedze pozadovany vyklad prava Unie
nema ziadnu suvislost' so skuto¢nost’'ou alebo
predmetom sporu vo veci samej.

26. Ako odpoved' na tato argumentaciu postacuje
konstatovat, Ze poloZzené otazky sa tykaju v podstate
len ¢lanku 9 ods. 3 Aarhuského dohovoru a netykaju sa
inych odsekov tohto clanku.

27. Za tychto okolnosti nie je potrebné, aby Sudny dvor
rozhodol o CiastoCnej nepripustnosti poloZzenych otazok
z dévodu, Ze sa tykaju inych ustanoveni ako tych, ktoré
sa nachadzaju v ¢lanku 9 ods. 3 Aarhuského dohovoru.

O prvej a druhej otazke
28. Vo svojich prvych dvoch otazkach, ktoré je potrebné
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examine together, the referring court asks essentially
whether individuals, and in particular environmental
protection associations, where they wish to challenge a
decision to derogate from a system of environmental
protection, such as that put in place by the Habitats
Directive for a species mentioned in Annex IV thereto,
may derive a right to bring proceedings under EU law,
having regard, in particular, to the provisions of Article
9(3) of the Aarhus Convention on direct effect, to which
its questions relate.

29. A preliminary point to be made is that Article 300(7)
EC provides that ‘[a]greements concluded under the
conditions set out in this Article shall be binding on the
institutions of the Community and on Member States'.
30. The Aarhus Convention was signed by the
Community and subsequently approved by Decision
2005/370. Therefore, according to settled case-law, the
provisions of that convention now form an integral part
of the legal order of the European Union (see, by
analogy, Case C-344/04 IATA and ELFAA [2006] ECR

1-403, paragraph 36, and Case C-459/03 Commission v
Ireland [2006] ECR I-4635, paragraph 82). Within the

framework of that legal order the Court therefore has
jurisdiction to give preliminary rulings concerning the
interpretation of such an agreement (see, inter alia,
Case 181/73 Haegeman [1974] ECR 449, paragraphs 4
to 6, and Case 12/86 Demirel [1987] ECR 3719,
paragraph 7).

31. Since the Aarhus Convention was concluded by the
Community and all the Member States on the basis of
joint competence, it follows that where a case is
brought before the Court in accordance with the
provisions of the EC Treaty, in particular Article 234 EC
thereof, the Court has jurisdiction to define the
obligations which the Community has assumed and
those which remain the sole responsibility of the
Member States in order to interpret the Aarhus
Convention (see, by analogy, Joined Cases C-300/98
and C-392/98 Dior and Others [2000] ECR I-11307,
paragraph 33, and Case C-431/05 Merck Genéricos —
Produtos Farmacéuticos [2007] ECR I-7001, paragraph
33).

32. Next, it must be determined whether, in the field
covered by Article 9(3) of the Aarhus Convention, the
European Union has exercised its powers and adopted
provisions to implement the obligations which derive
from it. If that were not the case, the obligations
deriving from Article 9(3) of the Aarhus Convention
would continue to be covered by the national law of the
Member States. In those circumstances, it would be for
the courts of those Member States to determine, on the
basis of national law, whether individuals could rely
directly on the rules of that international agreement
relevant to that field or whether the courts must apply
those rules of their own motion. In that case, EU law
does not require or forbid the legal order of a Member
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skumat’ spolocne, sa vnutrostatny sud v podstate pyta,
¢i jednotlivci a najma zdruzenia na ochranu Zivotného
prostredia, ked’ chcll napadnit’ rozhodnutie udel'ujice
vynimku z takého reZimu ochrany zivotného prostredia,
ktory zaviedla smernica o biotopoch v pripade druhu
uvedeného v prilohe 1V tejto smernice, mézu vyvodit
svoju aktivnu legitimaciu z prava Unie, a to najma
vzhl'adom na ustanovenia ¢lanku 9 ods. 3 Aarhuského
dohovoru, v slvislosti s ktorym sa pyta, ¢i ma priamy
Gcinok.

29. Na Uvod je potrebné pripomenut, Ze podla ¢lanku
300 ods. 7 ES , dohody uzavreté podla podmienok
stanovenych v tomto ¢lanku sU zavazné pre organy
SpoloCenstva a Clenské Staty".

30. Aarhusky dohovor bol podpisany Spolocenstvom

a nasledne schvaleny rozhodnutim 2005/370. Z toho
podl'a ustalenej judikatlry vyplyva, Ze ustanovenia
tohto dohovoru su odvtedy neoddelitelnou sticastou
pravneho poriadku Unie (pozri analogicky najma
rozsudky z 10. januara 2006, IATA a ELFAA, C-344/04,
Zb. s. 1-403, bod 36, ako aj z 30. maja 2006,
Komisia/irsko, C-459/03, Zb. s. I-4635, bod 82).

V ramci tohto pravneho poriadku ma teda Sudny dvor
pravomoc rozhodovat' v prejudicialnom konani

o vyklade tohto dohovoru (pozri najméa rozsudky

z 30. aprila 1974, Haegeman, 181/73, Zb. s. 449, body
4 az 6, a z 30. septembra 1987, Demirel, 12/86, Zb.

s. 3719, bod 7).

31. Aarhusky dohovor bol uzatvoreny Spolocenstvom

a vSetkymi jeho Clenskymi Statmi na zaklade delenej
pravomoci a z toho vyplyva, Ze Sudny dvor, na ktory

sa subjekt obrati v stlade s ustanoveniami Zmluvy ES,
najma ¢lankom 234 ES, méa pravomoc stanovit’ hranicu
rozdel'ujlcu povinnosti, ktoré ma Unia, a tie, ktoré majl
len Clenské Staty a poskytniat’ vyklad ustanoveni
Aarhuského dohovoru (pozri analogicky rozsudky

z0 14. decembra 2000, Dior a i., C-300/98 a C-392/98,

Zb. s. I-11307, bod 33, ako aj z 11. septembra 2007,
Merck Genéricos — Produtos Farmacéuticos, C-431/05,
Zb. s. I-7001, bod 33).

32. Nasledne je potrebné urcit, ¢i v oblasti, na ktoru sa
vzt'ahuje ¢lanok 9 ods. 3 Aarhuského dohovoru, vyuZila
Unia svoju pravomoc a prijala ustanovenia tykajlce sa
vykonu z neho vyplyvajucich zavézkov. V pripade, Ze by
to tak nebolo, na zavazky, ktoré vyplyvaju z ¢lanku 9
ods. 3 Aarhuského dohovoru by sa aj nad‘alej
vzt'ahovalo vnltrostatne pravo clenskych statov.

V takom pripade by prinalezalo sidom tychto ¢lenskych
Statov, aby na zaklade vnutrostatneho prava urdili, ¢i sa
moZzu jednotlivci odvolavat’ priamo na normy tejto
medzinarodnej dohody, ktoré sa tykaju tejto oblasti,
alebo pripadne i ich tieto sidy musia uplatnit’ aj bez
navrhu. Pravo Unie totiz v takomto pripade ani
nestanovuje, ani nevyluc€uje, aby pravny poriadok
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State to accord to individuals the right to rely directly on ¢lenského Statu priznal jednotlivcom pravo odvolavat' sz

a rule laid down in the Aarhus Convention or to oblige
the courts to apply that rule of their own motion (see,
by analogy, Dior and Others , paragraph 48 and Merck
Genéricos — Produtos Farmacéuticos , paragraph 34).
33. However, if it were to be held that the European
Union has exercised its powers and adopted provisions
in the field covered by Article 9(3) of the Aarhus
Convention, EU law would apply and it would be for the
Court of Justice to determine whether the provision of
the international agreement in question has direct
effect.

34. Therefore, it is appropriate to examine whether, in
the particular field into which Article 9(3) of the Aarhus
Convention falls, the European Union has exercised its
powers and adopted provisions to implement
obligations deriving from it (see, by analogy, Merck
Genéricos — Produtos Farmacéuticos , paragraph 39).

35. In that connection, it must be observed first of all,
that, in the field of environmental protection, the
European Union has explicit external competence
pursuant to Article 175 EC, read in conjunction with
Article 174(2) EC (see, Commission v Ireland ,
paragraphs 94 and 95).

priamo na tito normu alebo stanovil povinnost’ stiidu
uplatnit’ ju aj bez navrhu (pozri analogicky rozsudky
Dior a i., uz citovany, bod 48, ako aj Merck Genéricos —
Produtos Farmacéuticos, uz citovany, bod 34).

33. Na druhej strane, keby sa skonstatovalo, Ze Unia
vyuzila svoju prdvomoc a prijala ustanovenia v oblasti,
ktorej sa tyka Clanok 9 ods. 3 Aarhuského dohovoru,
uplatnilo by sa pravo Unie a prindlezalo by Sidnemu
dvoru, aby urdil, ¢i ustanovenie predmetnej
medzinarodnej dohody ma priamy Gcinok.

34. Je preto potrebné preskiimat, ¢i v konkrétnej
oblasti, na ktoru sa vztahuje ¢lanok 9 ods. 3
Aarhuského dohovoru, Unia vyuZzila svoju pravomoc

a prijala ustanovenia na vykonanie zavazkov, ktoré

z neho vyplyvaju (pozri analogicky rozsudok Merck
Genéricos — Produtos Farmacéuticos, uz citovany, bod
39).

35. V tejto stvislosti je potrebné najprv uviest, ze Unia
ma v oblasti Zivotného prostredia na zaklade ¢lanku
175 ES v spojeni s Clankom 174 ods. 2 ES vyslovnu
externu pravomoc (pozri rozsudok Komisia/Irsko, uz
citovany, body 94 a 95).

36. Furthermore, the Court has held that a specific issue 36. Okrem toho Sudny dvor dospel k zaveru, ze

which has not yet been the subject of EU legislation is
part of EU law, where that issue is regulated in
agreements concluded by the European Union and the
Member State and it concerns a field in large measure
covered by it (see, by analogy, Case C-239/03
Commission v France [2004] ECR I-9325, paragraphs
29 to 31).

37. In the present case, the dispute in the main
proceedings concerns whether an environmental

zaleZitost, ktora eSte nebola predmetom pravnej Upravy
Unie, patri do prava Unie v pripade ked' je tato
zalezitost’ upravena v dohodach uzatvorenych Uniou

a jej Clenskymi Statmi a tyka sa oblasti, ktora je uz je vc
velkej miere upravena pravom Unie (pozri analogicky
rozsudok zo 7. oktdbra 2004, Komisia/Francuzsko,
C-239/03, Zb. s. I-9325, body 29 az 31).

37. V predmetnom pripade sa spor vo veci samej tyka
toho, ¢i zdruZenie na ochranu Zivotného prostredia

protection association may be a ‘party’ to administrative mo6ze byt’ ,icastnikom konania“ v spravnom konani

proceedings concerning, in particular, the grant of

tykajucom sa konkrétne poskytnutia vynimky z rezimu

derogations to the system of protection for species such ochrany takych druhov ako medved’ hnedy. Tento druh

as the brown bear. That species is mentioned in Annex
IV(a) to the Habitats Directive, so that, under Article 12
thereof, it is subject to a system of strict protection
from which derogations may be granted only under the
conditions laid down in Article 16 of that directive.

38. It follows that the dispute in the main proceedings
falls within the scope of EU law.

39. It is true that, in its declaration of competence
made in accordance with Article 19(5) of the Aarhus
Convention and annexed to Decision 2005/370, the
Community stated, in particular, that ‘the legal
instruments in force do not cover fully the
implementation of the obligations resulting from Article
9(3) of the Convention as they relate to administrative
and judicial procedures to challenge acts and omissions
by private persons and public authorities other than the
institutions of the European Community as covered by
Article 2(2)(d) of the Convention, and that,
consequently, its Member States are responsible for the

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,dl...

je totiZ uvedeny v prilohe IV bode a) smernice

o biotopoch, takze podla ¢lanku 12 tejto smernice
podlieha prisnej ochrane, v pripade ktorej mozno udelit’
vynimku iba za podmienok stanovenych v ¢lanku 16
tejto smernice.

38. Z toho vyplyva, Ze na spor vo veci samej sa
vztahuje pravo Unie.

39. Je pravda, Ze Spolocenstvo vo vyhlaseni

o pravomoci formulovanom podla ¢lanku 19 ods. 5
Aarhuského dohovoru, pripojenom k rozhodnutiu
2005/370, najma oznamilo, ,Ze platné pravne nastroje
plne nepokryvaji vykonavanie zavazkov vyplyvajucich

z ¢lanku 9 ods. 3 dohovoru, pretoze sa tykaju spravnyct
a stdnych konani na napadnutie Gkonov a opomenuti
sukromnych 0sob a inych organov verejnej moci ako
institdcii Eurdpskeho spolocenstva podla ¢lanku 2 ods. :
pism. d) dohovoru, a Ze nasledne su v ¢ase schvalenia
dohovoru Eurépskym spoloCenstvom zodpovedné za
vykonavanie tychto zavdzkov jeho Clenské Staty
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performance of these obligations at the time of approval a zostanl zodpovedné, pokial’ Spolocenstvo

of the Convention by the European Community and will
remain so unless and until the Community, in the
exercise of its powers under the EC Treaty, adopts
provisions of Community law covering the
implementation of those obligations’.

40. However, it cannot be inferred that the dispute in
the main proceedings does not fall within the scope of
EU law because, as stated in paragraph 36 of this
judgment, a specific issue which has not yet been
subject to EU legislation may fall within the scope of EU
law if it relates to a field covered in large measure by it.
41. In that connection, it is irrelevant that Regulation
No 1367/2006, which is intended to implement the
provisions of Article 9(3) of the Aarhus Convention, only
concerns the institutions of the European Union and
cannot be regarded as the adoption by the European
Union of provisions implementing the obligations which
derive from Article 9(3) of the Aarhus Convention with
respect to national administrative or judicial
proceedings.

42. Where a provision can apply both to situations
falling within the scope of national law and to situations
falling within the scope of EU law, it is clearly in the
interest of the latter that, in order to forestall future
differences of interpretation, that provision should be
interpreted uniformly, whatever the circumstances in
which it is to apply (see, in particular, Case C-130/95

Giloy [1997] ECR 1-4291, paragraph 28, and Case
C-53/96 Hermeés [1998] ECR I-3603, paragraph 32).

43. It follows that the Court has jurisdiction to interpret
the provisions of Article 9(3) of the Aarhus Convention
and, in particular, to give a ruling on whether or not
they have direct effect.

44, In that connection, a provision in an agreement
concluded by the European Union with a non-member
country must be regarded as being directly applicable
when, regard being had to its wording and to the
purpose and nature of the agreement, the provision
contains a clear and precise obligation which is not
subject, in its implementation or effects, to the adoption
of any subsequent measure (see, in particular, Case
C-265/03 Simutenkov [2005] ECR I-2579, paragraph

21, and Case C-372/06 Asda Stores [2007] ECR
I-11223, paragraph 82).

pri vykondavani pravomoci podl'a Zmluvy o ES neprijme
ustanovenia prava Spolocenstva, ktoré sa budu
vztahovat’ na vykonavanie tychto zavazkov".

40. Nemozno vsak z toho vyvodit, Ze na spor vo veci
samej sa nevztahuje pravo Unie, pretoze ako bolo
pripomenuté v bode 36 tohto rozsudku, zalezitost, ktor:
eSte nebola predmetom pravnej Upravy Unie, méze
patrit’ do prava Unie, ak sa tyka oblasti, ktora je uZ je
vo vel'kej miere upravena pravom Unie.

41. V tejto suvislosti nie je relevantna okolnost, ze
nariadenie ¢. 1367/2006, ktorého predmetom je
vykonanie ustanoveni Clanku 9 ods. 3 Aarhuského
dohovoru, sa tyka len institdcii Unie a Ze ho nemozZno
chapat’ tak, Ze Unia prijala ustanovenia na vykonanie
zavazkov vyplyvajlcich z ¢lanku 9 ods. 3 uvedeného
dohovoru vo vztahu k vnutrostatnym spravnym alebo
stdnym konaniam.

42. Ked' sa totiz mdze ustanovenie uplatnit’ tak na
situacie, na ktoré sa vztahuje vnutrostatne pravo, ako
aj na situacie, na ktoré sa vzt'ahuje pravo Unie, existuje
zaujem na tom, aby toto ustanovenie malo jednotny
vyklad bez ohl'adu na to, aké st podmienky, za akych
sa ma uplatnit, aby sa predislo rozdielom vo vyklade

v buduicnosti (pozri najma rozsudky zo 17. jdla 1997,
Giloy, C-130/95, Zb. s. I-4291, bod 28, a zo 16. juna

1998, Hermeés, C-53/96, Zb. s. I-3603, bod 32).

43. Z toho vyplyva, Ze Sudny dvor ma pravomoc
vykladat’ ustanovenia ¢lanku 9 ods. 3 Aarhuského
dohovoru a najma vyjadrit’ sa k tomu, i tieto
ustanovenia maji priamy Ucinok alebo nie.

44. V tejto suvislosti sa ustanovenie dohody uzatvorene
Uniou a jej ¢lenskymi Statmi s tretimi Statmi musi
povazovat' za ustanovenie s priamym Gcinkom

v pripade, Ze vzhl'adom na jeho znenie, ako aj na
predmet a povahu tejto dohody obsahuje jasnu

a presnu povinnost’, ktorej spinenie alebo Gcinky
nezavisia od vydania ziadneho dalSieho aktu (pozri
najma rozsudky z 12. aprila 2005, Simutenkov,
C-265/03, Zb. s. 1-2579, bod 21, a z 13. decembra

2007, Asda Stores, C-372/06, Zb. s. I-11223, bod 82).

45. It must be held that the provisions of Article 9(3) of 45. Je potrebné konstatovat, Ze ustanovenia clanku 9
the Aarhus Convention do not contain any clear and ods. 3 Aarhuského dohovoru neobsahuju Ziadnu jasnu
precise obligation capable of directly regulating the legal a presnu povinnost’ takej povahy, Ze by sa fiou priamo
position of individuals. Since only members of the public musela riadit’ pravna situacia jednotlivcov. Ked'ze prava
who meet the criteria, if any, laid down by national law stanovené v uvedenom clanku 9 ods. 3 maju ,Clenovia
are entitled to exercise the rights provided for in Article verejnosti* len ak ,su splnené podmienky uvedené v[o]
9(3), that provision is subject, in its implementation or vnUtroStatnom prave, ak st nejaké", znamena to, ze
effects, to the adoption of a subsequent measure. toto ustanovenie je podriadené z hl'adiska jeho vykonu
alebo jeho ucinkov tomu, Ze déjde k vydaniu
neskorsieho aktu.
46. However, it must be observed that those provisions, 46. Je vSak potrebné uviest, ze cielom tychto

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,d... 05/02/2012



EUR-Lex - Simple search

Page 12 of 13

although drafted in broad terms, are intended to ensure ustanoveni, hoci st formulované vSeobecne, je umoznit

effective environmental protection.

47. In the absence of EU rules governing the matter, it
is for the domestic legal system of each Member State
to lay down the detailed procedural rules governing
actions for safeguarding rights which individuals derive
from EU law, in this case the Habitats Directive, since
the Member States are responsible for ensuring that
those rights are effectively protected in each case (see,
in particular, Case C-268/06 Impact [2008] ECR

1-2483, paragraphs 44 and 45).

48. On that basis, as is apparent from well-established
case-law, the detailed procedural rules governing
actions for safeguarding an individual’s rights under EU
law must be no less favourable than those governing
similar domestic actions (principle of equivalence) and
must not make it in practice impossible or excessively
difficult to exercise rights conferred by EU law (principle
of effectiveness) ( Impact , paragraph 46 and the case-
law cited).

49. Therefore, if the effective protection of EU
environmental law is not to be undermined, it is
inconceivable that Article 9(3) of the Aarhus Convention
be interpreted in such a way as to make it in practice
impossible or excessively difficult to exercise rights
conferred by EU law.

50. It follows that, in so far as concerns a species
protected by EU law, and in particular the Habitats
Directive, it is for the national court, in order to ensure
effective judicial protection in the fields covered by EU
environmental law, to interpret its national law in a way
which, to the fullest extent possible, is consistent with
the objectives laid down in Article 9(3) of the Aarhus
Convention.

zabezpedit' 4¢innd ochranu Zivotného prostredia.

47. V pripade neexistencie pravnej tpravy Unie v danej
oblasti prinalezi pravnemu poriadku kazdého clenského
Statu upravit’ procesné podmienky zaldb uréenych

na zabezpecenie ochrany prav, ktoré osobam ]
podliehajlicim stdnej pravomoci vyplyvaju z prava Unie,
v predmetnom pripade zo smernice o biotopoch, pricom
Clenské staty nesu v kazdom pripade zodpovednost’ za
zabezpecenie ucinnej ochrany tychto prav (pozri najma
rozsudok z 15. aprila 2008, Impact, C-268/06, Zb.

s. 1-2483, body 44 a 45).

48. V tejto slvislosti, ako vyplyva z ustalenej judikatdry,
procesné podmienky zaléb uréenych na zabezpecenie
ochrany prav, ktoré osobam podliehajicim sudnej
pravomoci vyplyvaju z prava Unie, nesmi byt menej
vyhodné ako procesné podmienky tykajlce sa
podobnych Zaléb vnitrostatnej povahy (zasada
ekvivalencie) a nesmu prakticky znemoznit’ alebo
nadmerne stazit’ vykon prav, ktoré priznava pravny
poriadok Unie (zasada efektivity) (rozsudok Impact, uz
citovany, bod 46 a citovana judikatura).

49. Nemozno si preto predstavit,, Ze by bez toho, aby s¢
narusila ucinna ochrana prava Unie v oblasti Zivotného
prostredia, bol mozny taky vyklad ustanoveni ¢lanku 9
ods. 3 Aarhuského dohovoru, ktory by spdsobil
prakticki nemoznost’ alebo vel'ku obtiaZnost’ vykonu
prav zverenych pravom Unie.

50. Z toho vyplyva, Ze ked' ide o druh chraneny pravom
Unie a najméa smernicou o biotopoch, prinalezi
vnutrostatnemu sudu, aby s ciefom zabezpecit’ (cinnu
sudnu ochranu v oblastiach, ktoré patria do prava Unie
tykajlceho sa Zivotného prostredia, poskytol taky vyklac
vnutrostatneho prava, ktory bude v ¢o najvacsej mozne
miere v sulade s cielmi stanovenymi v ¢lanku 9 ods. 3
Aarhuského dohovoru.

51. Therefore, it is for the referring court to interpret, to 51. PrindleZi preto vnitroStatnemu sidu, aby poskytol

the fullest extent possible, the procedural rules relating
to the conditions to be met in order to bring
administrative or judicial proceedings in accordance
with the objectives of Article 9(3) of the Aarhus
Convention and the objective of effective judicial
protection of the rights conferred by EU law, so as to
enable an environmental protection organisation, such
as the zoskupenie, to challenge before a court a
decision taken following administrative proceedings
liable to be contrary to EU environmental law (see, to
that effect, Case C-432/05 Unibet [2007] ECR 1-2271,

paragraph 44, and Impact , paragraph 54).

52. In those circumstances, the answer to the first and
second questions referred is that Article 9(3) of the
Aarhus Convention does not have direct effect in EU
law. It is, however, for the referring court to interpret,
to the fullest extent possible, the procedural rules
relating to the conditions to be met in order to bring
administrative or judicial proceedings in accordance

http://eur-lex.europa.eu/Notice.do?mode=dbl & |ang=en& Ingl=en,sk& Ing2=bg,cs,da,de,dl...

taky vyklad procesného prava tykajliceho sa
podmienok, ktoré je potrebné spinit’ na podanie
spravneho opravného prostriedku alebo Zaloby, ktory
v €o najvacsej moznej miere zohl'adni ciele ¢lanku 9
ods. 3 Aarhuského dohovoru, ako aj ciel iCinnej sudnej
ochrany prav poskytovanych pravom Unie, aby mohla
organizacia na ochranu Zivotného prostredia, akou je
zoskupenie VLK, napadndt’ na side rozhodnutie prijaté
v ramci spravneho konania, ktoré by mohlo byt

v rozpore s pravom Unie v oblasti Zivotného prostredia
(pozri v tomto zmysle rozsudky z 13. marca 2007,
Unibet, C-432/05, Zb. s. I-2271, bod 44, a Impact, uz
citovany, bod 54).

52. Za tychto okolnosti je potrebné odpovedat’ na prvu
a druhi polozenu otazku tak, ze ¢lanok 9 ods. 3
Aarhuského dohovoru nema priamy Ucinok v prave
Unie. Prindlezi vSak vnutrostatnemu sidu, aby poskytol
taky vyklad procesného prava tykajlceho sa
podmienok, ktoré je potrebné spinit’ na podanie
spravneho opravného prostriedku alebo Zaloby, ktory
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with the objectives of Article 9(3) of that convention
and the objective of effective judicial protection of the
rights conferred by EU law, in order to enable an
environmental protection organisation, such as the

following administrative proceedings liable to be
contrary to EU environmental law.

The third question

questions, it is not necessary to reply to the third
question.
Costs

54. Since these proceedings are, for the parties to the
main proceedings, a step in the action pending before
the national court, the decision on costs is a matter for
that court. Costs incurred in submitting observations to
the Court, other than the costs of those parties, are not
recoverable.
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bude v ¢o najvacsej moznej miere v stlade tak s ciel'mi
¢lanku 9 ods. 3 tohto dohovoru, ako aj s ciefom dcinnej
sudnej ochrany prav poskytovanych pravom Unie, aby
mohla organizacia na ochranu zivotného prostredia,

zoskupenie, to challenge before a court a decision taken akou je zoskupenie VLK, napadnit’ na stde rozhodnutie

prijaté v ramci spravneho konania, ktoré by mohlo byt
v rozpore s pravom Unie v oblasti Zivotného prostredia.
O tretej otdzke

53. In the light of the reply given to the first and second 53. Vzhl'adom na odpoved' na prvl a druhl otazku nie

je potrebné odpovedat’ na tretiu otazku.

O trovach

54. Vzhladom na to, Ze konanie pred Sidnym dvorom
ma vo vztahu k Ucastnikom konania vo veci samej
incidencny charakter a bolo zacaté v stvislosti

s prekazkou postupu v konani pred vnitrostatnym
stidom, o trovach konania rozhodne tento vnutrostatny
sud. Iné trovy konania, ktoré vznikli v stvislosti

s predlozenim pripomienok Sidnemu dvoru a nie su
trovami uvedenych Ucastnikov konania, nemozu byt’
nahradené.

Operative part

On those grounds, the Court (Grand Chamber) hereby
rules:

Article 9(3) of the Convention on access to information,
public participation in decision-making and access to
justice in environmental matters approved on behalf of
the European Community by Council Decision
2005/370/EC of 17 February 2005 does not have direct
effect in European Union law. It is, however, for the
referring court to interpret, to the fullest extent
possible, the procedural rules relating to the conditions
to be met in order to bring administrative or judicial
proceedings in accordance with the objectives of Article
9(3) of that convention and the objective of effective
judicial protection of the rights conferred by European
Union law, in order to enable an environmental
protection organisation, such as the Lesoochranarske
zoskupenie, to challenge before a court a decision taken
following administrative proceedings liable to be
contrary to European Union environmental law.

Z tychto dovodov Sudny dvor (velka komora) rozhodol
takto:

Clanok 9 ods. 3 Dohovoru o pristupe k informaciam,
Ucasti verejnosti na rozhodovacom procese a pristupe
k spravodlivosti v zaleZitostiach Zivotného prostredia
schvaleného v mene Eurdpskeho spoloCenstva
rozhodnutim Rady 2005/370/ES zo 17. februdra 2005
nema priamy Ucinok v prave Unie. Prindlezi vsak
vnutrostatnemu sidu, aby poskytol taky vyklad
procesného prava tykajluceho sa podmienok, ktoré je
potrebné splnit’ na podanie spravneho opravného
prostriedku alebo Zaloby, ktory bude v ¢o najvacsej
moznej miere v sulade tak s cielmi ¢lanku 9 ods. 3
tohto dohovoru, ako aj s ciefom ucinnej sudnej ochrany
prav poskytovanych pravom Unie, aby mohla
organizacia na ochranu Zivotného prostredia, akou je
Lesoochranarske zoskupenie VLK, napadnut’ na stide
rozhodnutie prijaté v ramci spravneho konania, ktoré by
mohlo byt’ v rozpore s pravom Unie v oblasti Zivotného
prostredia.
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