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EUROPEAN UNION: LZ VLK vs. Ministry of Environment (preliminary ruling), C-240/09
Lesoochranarske zoskupenie

1. Key issue The requirements for public partiggrain environmental decisions.
2. Country/Region Slovakia (Slovak republic)

3. Court/body Court of Justice of the European @dr{ierand Chambre)

4. Date of judgment | 2011-03-08

/decision

5. Internal reference C-240/09 (Celex 62009J0240)

6. Articles of the Art. 3 para. 1; art. 6 para. 1; art. 9 para. 3

Aarhus Convention

7. Key words Public; public concerned; public pap@ation; access to justice.

8. Case summary

This reference for a preliminary ruling from thepgeme Court of the Slovak Republic concerns thecefhf
Article 9(3) of the Aarhus Convention; in particylevhether that article has “self-executing effastthin an
EU Member State’s legal order. The case raisesriapbissues regarding the allocation of jurisdictio
interpret provisions of mixed agreements as betwleemational courts of the Member States and thet®f
Justice of the European Union (CJEU). The backgitasithat EU in its declaration of competence at th
signing of the Aarhus Convention stated that thenlider States are responsible for the performanteeof
obligations according to Article 9(3) and will rem&o unless and until the Community adopts prowisiof
Community law covering the implementation of thobéigations’.

The applicant before the national court, Lesoodmske zoskupenie VLK (‘LZ"), is an environmental
NGO. LZ requested the Ministry of the Environmehtte Slovak Republic to become a party in the
administrative decision-making procedure concertiirgggrant of derogations to the system protedijpagies
(brown bear) and areas which are protected by Ehitéta Directive (93/43/EEC). The Ministry rejectiis
request and LZ appealed to the Supreme Court, vdtégled the proceedings and referred a number of
guestions to the Court of Justice of the EuropeaiotJ(CJIEU) for preliminary ruling.

The CJEU pointed out that the Aarhus Conventimigeed and approved by the Community and that,
according to settled case-law, the provisions efdbnvention form an integral part of its legaletdhe
Court therefore has jurisdiction to give prelimipanlings concerning the interpretation of thatessgnent,
and, accordingly, to define the obligations whise €Community has assumed and those which remabsotae
responsibility of the Member States.

The CJEU furthered on to decide whether, in thie fievered by Article 9(3) of the Aarhus Convention
the European Union has exercised its powers angtediprovisions to implement the obligations which
derive from it. If that is the case, EU law woulabéy and it would be for the Court to determine thiee the
provision of the international agreement in questias direct effect. When deciding this, the Céitst
observed that, in the field of environmental prtitat the European Union has explicit external cetapce
pursuant to Article 175 EC, read in conjunctionhwmrticle 174(2) ECIote: Today Articles 192 and 191.2 of
the Treaty on the Functioning of the European Union (TFEU)]. Furthermore, also in a situation when a
specific issue not yet has been the subject ofdgjislation, it is part of EU law, where that isssieegulated
in a mixed agreement and it concerns a field igdaneasure covered by it. In the present caselispate
concerned whether an environmental protection &sme may be a ‘party’ to administrative proceeygtin
concerning, in particular, the grant of derogatitmthe system of protection for species such eadtbwn




bear, which is mentioned in Annex IV(a) to the Hatsi Directive. The Court therefore concluded that
dispute fell within the scope of EU law, despite fhct that Community in the declaration of compete
stated that it is the responsibility of the MemBéaites to perform the obligations in Article 9(@)te Aarhus
Convention. Here, the Court emphasized that wh@reésion can apply both to situations falling hist the
scope of national law and to situations fallinghiitthe scope of EU law, it is clearly in the imst of the
latter that, in order to forestall future differescof interpretation, that provision should berptteted
uniformly, whatever the circumstances in whiclsita apply. Therefore, the Court decided that & ha
jurisdiction to interpret the provisions of Artic®3) of the Aarhus Convention and, in particulargive a
ruling on whether or not they have direct effect.

The Court then went on to say that a provisiomimagreement concluded by EU with a non-member
country must be regarded as being directly apdiécaben, regard being had to its wording and topilngose
and nature of the agreement, the provision contaiear and precise obligation which is not suttjgthe
adoption of any subsequent measure. In this coiomedt must be held that the provisions of Arti€ig) of
the Aarhus Convention do not contain any such @edrprecise obligation capable of directly regatathe
legal position of individuals. Since only membefshe public who meet the criteria, if any, laidndoby
national law are entitled to exercise the rightsvjated for in Article 9(3), that provision is subjdo the
adoption of a subsequent measure. It must howevebberved that those provisions, although dréfted
broad terms, are intended to ensure effective enwiental protection. In the absence of EU rulesgtng
the matter, it is for the domestic legal systereadh Member State to lay down the detailed proetdules
governing actions for safeguarding rights whichivittlals derive from EU law, in this case the Hatst
Directive, since the Member States are responfiblensuring that those rights are effectively peted in
each case. On that basis, as is apparent fromestblished case-law of the CIJEU, the detailedeoiural
rules governing actions for safeguarding an indigit rights under EU law must be no less favowgadban
those governing similar domestic actions (princigflequivalence) and must not make it in practice
impossible or excessively difficult to exercisehtigiconferred by EU law (principle of effectiveness
According to the Court, it would therefore, if thHective protection of EU environmental law shontut to
be undermined, be inconceivable that Article 9¢Xhe Aarhus Convention could be interpreted irhsaievay
as to make it in practice impossible or excessidéfcult to exercise rights conferred by EU law.

The Court concluded by stating that, in so far@gerns a species protected by EU law, and inqodaiti
the Habitats Directive, it is for the national cpum order to ensure effective judicial protectiarthe fields
covered by EU environmental law, to interpret égional law in a way which, to the fullest extentspible, is
consistent with the objectives laid down in Arti€lg8) of the Aarhus Convention. Therefore, it istfoe
referring court to interpret, to the fullest extgotsible, the procedural rules relating to thedd@ns to be
met in order to bring administrative or judiciabpeedings in accordance with the objectives ofchatd(3) of
the Aarhus Convention and the objective of effectidicial protection of the rights conferred by El, so
as to enable an environmental protection orgaoisasiuch as the LZ, to challenge before a couecisbn
taken following administrative proceedings lialebe contrary to EU environmental law.

Note: After the judgment of the CJEU, the Supreme Colith® Slovak Republic quashed the decision of
Ministry of the Environment, granted VLK standingrd thus revising its previous case law —
and remitted the case back to the Ministry forHfartdeliberations,

seehttp://www.justiceandenvironment.org/ files/filelPD620ECJ%20SK.pdf
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