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MOLDOVA: The Moldsilva case, Curtea de Apel Chisinai, Case nr. 3 — 2039/2008

1. Key issue Public access to environmental information - An N@ith the aim of
protection of a certain area cannot be refused mmmental information
because of the organisation’s denial to justifyintgrest in the information, or
on the ground that the volume of information is lerge, or without the
information-holding authority proving that the refl is necessary in a
democratic society for the protection of rights degitimate interests of other

persons.
2. Country/Region | Republic of Moldova
3. Court/body Court of Appeal Chisinau (Curtea de Apel Chisinau)
4. Date of 2008-06-23
judgment
/decision
5. Internal Curtea de Apel Chisinau; dosarul nr. 3 — 2039/2008
reference
6. Articles of the Art. 2.2-5; 3; 4; 9.1
Aarhus
Convention
7. Key words Environmental information, disclosure of informatjgrounds for refusal,

access to justice

8. Case summary

A non-governmental organization, Eco-TIRAS Inteima@él Environmental Association of River
Keepers (Eco-TIRAS), submitted a request to theeStarestry Agency ‘Moldsilva’ (a government
agency) for the disclosure of a number of contrémtshe rent of lands administered by the State
Forestry Fund. Moldsilva refused this request @ngtounds of the large volume of the requested
information, and also asked the NGO to justifyiriterest in that information. The request for
information was repeated, as was the refusal. €bersl time Moldsilva referred to the newly pass
Governmental Regulation No. 187 that stipulated e Agency had an obligation to keep
confidential from third parties such informatiomdathat if it failed to do so, the Agency wouldkris
having to pay for any damages caused. None ofatbdetters of refusal provided the NGO with
information on access to a review procedure.

Eco-TIRAS then brought an action in the Court opAgl Chisinau challenging this decision and
claiming that Moldsilva was obligated to provide ttopies of all contracts as requested. The
administrative action relied on the relevant prmris of Moldovan legislation, namely articles 21

sed

and 25 of the Law on Access to Information ancchsi5, 14, 16, 24 and 25, paragraph 1 (b), of the

Law on Administrative Courts, and also referredh® definition of ‘environmental information’
contained in article 2.3 of the Aarhus Convention.




The Court of Appeal granted Eco-TIRAS standinghasNGO was registered with the aim to
contribute to the improvement of the environmeaittlation, sustainable use and protection of
natural resources in Nistru (Dniestr) river baSihe court also found that Moldsilva’s refusal was
breach of the Law on Access to Information, whitthudates that a person requesting access to
information is under no obligation to justify his leer interest in doing so. Furthermore, in
accordance with that law, access to informatiomoaibe limited in cases where the information ig
public interest and refers to the protection ofiemmment. Even if the law allows for certain grosn
for exceptions, Moldsilva had ultimately failedgoove that its refusal met those criteria and was
necessary in a democratic society for the proteaticdhe rights and legitimate interests of the
person, and that the damage to those interestsivibeularger than the public interest in that kifid ¢
information. The court thus decided in favour obEIdRAS, and mandated that the State Forestr
Agency should provide the requested information.

Note: Despite the judgment, Moldsilva did not discldse tequested contracts. Eco-TIRAS filed a
communication (ACCC/C/2008/30) to the Aarhus CotieenCompliance Committee, which found the
Republic of Moldova in non-compliance with the &htis 3.2, 4.1-2, 4.7 and 9.1 of the Convention. The
Committee also found that the adoption of the Gawemt Regulation No. 187, setting out a broad witle
regard to the confidentiality of contracts andfeisal for access to information because of iigdaolume,
constituted a failure to comply with Article 3.1ch#.4 (ECE/MP.PP/C.1/2009/6/Add.3, para. 38). The
decision was endorsed by tHegession of the Meeting of the Parties in Chisiinann 29 June to 1 July 2011
(ECE/MP.PP/2011/2/Add.1; Decision IV/9d).

For more information:
http://www.unece.org/env/pp/compliance/Compliancecottee/30TableMoldova.html
http://www.unece.org/environmental-policy/treatmgilic-participation/aarhus-
convention/envpptfwg/envppcc/envppccimplementat@mmth-meeting-of-the-parties-2011/the-republic-of-
moldova-ivod.html
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9. Link http://www.unece.org/fileadmin/DAM/env/pp/a.to.fidprudence pr/REPUBLIC |
address OF_MOLDOVA/RMoldova_EcoTirasvMoldsilva_2008.fidfMoldovan)
A translation in English is enclosed below.




Translation
Court Judgment

Case #3 — 2039/2008 COURT JUDGMENT
In the name of Law
23.06.2008

Civil Chamber of Chisinau Court of Appeal
Composed of

Chairman of hearings Buruian M.
Secretary Tudoreanu Z.

Examining in public hearings the statement of actfded by the International
Environmental Association of River Keepers "“ECO-AR, mun. Chisinau against
Forest Agency “Moldsilva” regarding the failure satisfy within the legal timeframes
the request on provision of information relategtesentation of copies of the contracts
for rent of lands from forest fund, having delilted decides on

FINDINGS

On 27.03.2008 the claimant, “ECO-TIRAS” InternatbEnvironmental Association
of River Keepers, filed an action to the Court aequested to lay “Moldsilva” Agency
under an obligation to provide the copies of alhtcacts for rent of forests from the
Forest Fund signed between the “Moldsilva” Foregerdcy and other natural and/or
legal persons, valid for 01.01.2008.

While stating the reasons for the action, the daitrindicated that on"™of January
and 14' of March 2008 he addressed the defendant withiegeests where he asked to
provide the copies of the contracts for rent ofests from the Forest Fund signed
between “Moldsilva” Forest Agency and other natwuaabt/or legal persons, valid for
01.01.2008. However, by the sent responses thenafion provider has unreasonably
refused the requests.

The claimant considers that his right to informati@as been violated.

During court hearings the claimant’s representalire Boico V. and a lawyer, Mr.
Zamfir P. have sustained the action in integritgd éiave additionally explained that the
claimant as a public organization has the competémcontrol over the respect for the
nature protection legislation and that the requkst®rmation is not a part of state secret
or commercial secret.

Though summoned to court, the defendant’s reprateatdid not appear at the case
hearings and requested to adjourn the case exaomnaHowever, taking into
consideration that the case has been unfoundegiyragd on request of the defendant



twice, the Court decided to examine the action bseace of the defendant’s
representative.

In the statement of defenséoldsilva” Agency asked for dismissal of action as
unfounded, indicating that the contracts for reftfarest fund with other parties
concerned were signed in accordance with legisladiod that under those contracts the
Agency took an obligation to keep confidential fraimrd parties the information
concerning the signed contracts, that is why pronief requested information puts the
Agency under risk to pay for the caused damagedalelure to respect the contracts’
terms.

Having heard the parties in the case, having exadnthe case materials, the Court
finds the action founded and according to art.2Bapad subpara. b) of the Law on
Administrative Court declares the case admissihléhe ground of the following:

In accordance with the art.3 of the Law on Admuaiste Court the object of action
in administrative court is failure to settle theuest regarding the right recognized by
law within the legal timeframes.

It has been found that “Eco-TIRAS” International viEnnmental Association of
River Keepers has been registered on 14.01.2008 thi¢ aim to contribute to
improvement of environmental situation, sustainabke and protection of natural
resources Nistru (Dniestr) river basin.

In accordance with art.26 paras. b) and e) of the bn Public Organizations #837
from 17.05.1996, art.23 of the Forestry Code tla@nt has a right to ask the necessary
information from the “Moldsilva” Agency, includinghe information on the state of
forest fund and hunting, on the measures of tlaiservation and use.

The claimant’s requests fronf' @f January and 4of March 2008 in the defendant’s
address regarding the provision of the copiehiefcontracts for rent of forests from the
Forest Fund signed between “Moldsilva” Forest Ageand other natural and/or legal
persons, valid for 01.01.2008, are grounded orathé, 5, 7, 8, 10, 11, 23 of the Law on
Access to Information and the content of those estpucomplies with provisions of the
art.12 of the named Law.

According to art. 5, 6, 12, 13 of the Law on Accesinformation “Moldsilva” Forest
Agency had an obligation to examine and to satik&/ request as stipulated by Law.
Those legal provisions were not respected by tfegnmation provider due to the fact that
the above mentioned requests were refused on the bbfailure of information seeker
to mention the purpose of requesting the infornmtad to specify the request for the
areas in question.

The reasons for refusal of requests violates tbgigions of the art.10 para.3 of the
Law on Access to Information that stipulates thatperson requesting access to
information is under no obligation to justify hisfhinterest for the requested information.

Also, the defendant’s arguments related to impdggibo provide information due to
the restriction of the right of accessibility tagsed contracts with commercial secret
cannot be regarded as relevant.



That is why, according the art. 12 para.6 subpaba.of the Forestry Code
“Moldsilva” Forest Agency is obliged to contribute® public informing on the
development of forest fund and hunting ensuring &recess to information.

According to art.3, 4 of the Law on Water Protectfones and Riversides and Water
Basins on the territory of protection zones of ré/ewaters and water basins the
economic activity is strictly restricted and theesial regime of economic activity is
established that is why the claimant has a righaltiain respective information in order
to be able to verify the compliance with legislatioy the contracting parties.

In accordance with art. 8 para.8 of the Law on Asct® Information, access to
personal information to which the defendant refsasnot be limited in cases when the
information is of public interest and refers to fhetection of environment.

“Moldsilva” Agency failed to prove, as it stipulatdee art.7 para. 4 of the Law on
Access to Information, that such a restrictioneigulated by the law and is necessary in a
democratic society for the protection of rights dagitimate interests of the person, and
that the damage to those interests would be ldhger the public interest for that kind of
information.

Moreover, according to paragraph 18 of the Regutatin Forest Fund Rent for the
Purposes of the Hunting Management and/or Recreaproved by the Decision of the
Government #187 from 20.02.2008, contract for iesubject to the state registration.

Hence, there are no reasons to dismiss the action.

In accordance with the art.94, 96 of the Civil Rbare Codé Moldsilva” Agency as
a lost party of the case is to pay the amount 6018i to the claimaint’s account, those
expenses incurred as the legal aid provided bylaiwer according to the invoice #
232875 from 20.05.2008.

On the ground of art.25 para.l subpara.b) of thes b Administrative Court,
art.277, 278 of the Civil Procedure Code, the Cdalivers the following judgment

JUDGMENT:

To declare the admissibility of the action filed the International Environmental
Association of River Keepers “ECO-TIRAS”, mun. Ghau.

To hold that Forest Agency “Moldsilva” is to proeido information seeker - the
International Environmental Association of Riverdfers “ECO-TIRAS” — the copies of
all contracts for rent of lands from forest fundred between “Moldsilva” Agency and
natural persons, legal persons, valid for 01.018200

To hold that* Moldsilva” Agency is to pay the amount of 1300 /dheusand three
hundreds/ lei to the account of the InternationaliEonmental Association of River
Keepers “ECO-TIRAS”, mun. Chisinau in respect gbexses for the legal aid.

The decision could be appealed at the Supremet ©bdustice within 20 days.

Judge /Signature/



