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HIS HONOUR JUDGE MACKIE: This is the last dafytbe legal term and the court is
quite hard pressed. | consider, however, thablukhgive judgment in this case this
term to avoid further uncertainty. | therefore gwee to give what is little more than an
extempore judgment. | would not do so but forfde that | am clear in my own mind
what the outcome of this case should be. | thesefeserve the right to correct any
transcript of what | am now going to say, to ensuweonly that the transcript records
what | say but also, as it were, what | meant jo sa

This is an application for permission rolledwiph the substantive hearing for judicial
review of the defendant's planning permission, @ron 7th March 2007. It raises
issues of consultation, an alleged failure to takeount of relevant policies, but the
most controversial aspect is that related to thesiderable admitted delay and the
consequences for any remedies which might be dlaila

The claimant, Mr Guiney, sues on his own beaatf in practice also for his immediate
neighbours, who are tenants of a block owned byfitheinterested party. That block
is on the Harold Gibbons Estate in Charlton. Th&eddant, the London Borough of
Greenwich, granted the planning permission in issddere are various interested
parties. The first interested party is Charltomaigle Homes Limited, a charity and
social landlord. Charlton obtained permission awtis and operates a large number of
houses and flats in the Greenwich area. Since I&®rlton has spent over £50
million on improving the area which is the subjemft this application and the
surrounding developments and is clearly a forceyomd.

The other interested parties are John LainghPestip, JLP Homes and Intro Homes,
all separately or together builders of open madkeellings, sold or to be sold, as a
result of they having bought land with the benefithe planning permission in dispute.
These interested parties purchased land for songethier £3.6 million. They did so

without notice of any problem and they did so mthman three months after the
planning permission had been granted and that sayooutside the normal judicial

review risk time.

| have had a substantial amount of documentagdiing out correspondence and notes
coming into existence at the time. There are alsmnsiderable number of witness
statements. On behalf of the claimant, there ameess statements from Mr Guiney,
Ms Adams, Ms Ramsey, Ms White, Mr O'Sullivan, Mr Méh Ms Sammut, Ms
Williams, Ms Margaret Guiney, Ms Field, Ms KelessMlack, Ms Longfield and Mr
Voce. On behalf of Greenwich, there is a statenfimh Mr Willey of the planning
department and there are statements from peopleinwiharlton, principally Mr
Bellord and Mr Kimmance, Mr Brown and Ms Holder tbe tenants' association and
Mr O'Boyle.

The matter came on pursuant to an order madbstinJune by Collins J, in which he
referred to powerful arguments that this claim wdofdil and the substantial delay has
resulted in what may amount to such prejudice dspsvent the court doing more
than making a declaration even if persuaded thagaound alleged is established. He
went on to make some other observations whichrexerporated in his order. It is fair
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to say that some evidential water has gone undebtitge since Collins J made his
prescient order.

The decision under attack is a planning permmssiated 7th March and its relevant
terms are simply this:

"Jackson House, Turner House, Matthews House, Ndosse, Kelly
House, Bramhope House, Bramhope Lane London SE7

Demolition of existing 3-storey blocks of flats aedection of 37 new
flats ... and 23 houses ... in five 2, 3 and 4estdslocks with associated
car parking and landscaping."

There is reference to a considerable number ofsplafhe grant has attached to it a
variety of schedules, including the Developer's €mnts contained in the third

schedule which give some hint as to the very braad significant extent of the

planning consent. There are covenants that 28e060 dwellings permitted are to be
constructed as affordable housing units to be cocistd in a particular way. There are
provisions for grants for education and grantslémal training and other provisions

which one would expect to find in a substantiahpission of this kind.

The geographical dynamics of this dispute afficdit to state without referring to
plans but the salient features can be taken froenfitlst witness statement of Mr
Kimmance on behalf of Charlton. Bramhope Laneemefl to in the permission,
consists of two parcels of land on either sidehatt tane. Before the redevelopment,
there were six blocks of flats. All were threerss tall. They have come down and as
part of what is going up is Block 5. Block 5 islte situated, and to some extent is
already situated, on an area of land, which thenaats call a recreation ground, to the
northeast of what was Matthews House and Norrissdourhe garden to five of the 12
private houses is also situated on what the clatisnzadl the recreation area. Block 5 is
partly constructed and when it is finished it isctmsist of a three-storey block of nine
flats, giving homes for 31 people, with eight carkpng spaces, all to be let at
affordable rates.

The claimant and a number of those providingness statements in support, in
particular Ms Adams, Ms White and Mr O'Sullivanyeiin a part of the Harold
Gibbons Estate, close to where Block 5 is beingupuisupposedly nine metres away at
the closest point, but, it seems as a result ofuéne the block has been constructed so
far, only eight metres away.

The recreational area, which the claimantse/akion any view somewhat run down,
but there is a difference about quite how badly €bearly, in the past, it has been an
important recreational facility for the claimanthgeir predecessors and other people
living on the estate. But it seems to be cleat theal vandalism and graffiti now
abound and that youths rather than children hage being the recreation area.

The effect of the building of Block 5 will be temove the recreational area as such and
replace it with, the council would say, a less Hgrbbut smaller amenity area. It
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appears that the original recreational area waesh2v4 square metres and the future
recreational area will be a total of some 880 sgumaetres, including a grassed area of
400 square metres.

The background facts are not in dispute. Tsdents of the area affected by this
permission were aware from 1999 onwards, when @midook over, that major
developments to improve the estates would be piaimd, and one sees that from a
document "A Future for your Home", which went teegwbody. That document, when
dealing with the Charlton Triangle, of which Har@dbbons Court forms part, sets out
proposals dealing with the ten estates which asieided in it. There is a timetable for
consultations (this is in the late 1990s), there groposals for repairs and
improvements (commendably so) to all the blocks #ede are broad indications of
what is happening to various different componer®. far as some of the blocks are
concerned, including Harold Gibbons Court, the psmal works to the estate are
described as "Repair play areas and equipment".

In July 2005, there was a well-publicised nragtto which all tenants were invited, at
which plans for the development which is the subjéthis case were set out. In May
2005, there had been a public open meeting whergltins were disclosed. Charlton
say that in the eight to 12 weeks in the Decembé@r go the application being
considered the plans were on display at their effica five-minute walk from the
claimant's block, albeit that Charlton are no langble to identify or find the plans
which were put up. The proposed development wasrtided in the annual bulletin
and the news bulletins. There were discussioms siiid by Charlton, and exchanges at
monthly meetings of the residents’ associationctwinere open to all and to which the
claimant and his neighbours were free to attenal.that context there is a witness
statement from Ms Holder of the tenants' associatio which she refers to the
meetings which they have and to the internal comtyunewsletter and to meetings of
the tenants' association and how they are adwertisEhe claimant makes some,
perhaps graceless, observations about the roléeofrasidents' association but this
background was, of course, of the consultation gfiokmation being provided by
Charlton on an informal basis, not formally for qéng consent purposes, by the
defendant, the London Borough of Greenwich.

Quite apart from this activity therefore, thenere the more formal steps for
consultation which were adopted by the defendape@®wich. In the witness statement
of Mr Willey their approach is described as follows

"The Council has a standard procedure for the pitplisurrounding

planning applications. Applications are routinalyvertised in the local
press and by way of site notices. The site naticeroduced by the
Council at the same time as the advert for the paper. The site notice
is then erected by an officer within the Counaldgorcement team."

And he then gives more details as to how that tgkese. He refers to the first
application being advertised in June 2006 and rbi&gsonly two objections were made
to that. There was a further application in Sefen?006, with a similar lack of
response in terms of objections.
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So far as the means of consultation are coadeie says this:

"Given that a site note was erected [and this isficoed by the site
notice record], there was no need for the Coumchadatify individually
adjoining occupiers of the development, as theslagon makes plain.
The Council therefore publicised the applicationactordance with the
law.

Planning officers know from their experience thatdl people become
aware of a planning application through individeahsultation letters,
the erection of a site notice or by involving lo@sociations (in this
instance the RSL Charlton Homes). This practi¢kects the Council's
desire to receive representations from as manyl@esppossible..."

He adds this:

"The Council cannot find a record of an individletter being sent to the
claimant.”

That seems to be a rather disingenuous observabearing in mind that, on the
Council's case, what happened was that the leiters not sent to the claimant or to
his neighbours, for, in effect, a policy reasonjclilis that those living further away are
less likely to see the site notice than those ¢j\dtosest to the development site, hence
they are consulted individually whereas those clase not. He goes on:

"However, a site notice was posted and it is urideds that Charlton
Homes had engaged local residents through consultat

And he refers to the Charlton process, of whichegitimate criticism can, it seems to
me, be made.

Notwithstanding what is said by Mr Willey andhat is said about the Council's
approach, when one looks at the relevant repocbtomittee prior to the permission
being granted, one sees under "consultation" iagrvaph 10:

"Statutory public consultation by the Council haslided a site notice
and 108 individual letters were sent to the ocagpiand users of
surrounding and adjoining properties and one oigecthas been
received."

Well, despite what is said there to the Council, latier was sent to adjoining
properties, in the sense that none was sent tel#mant, the claimant being eight
metres away from Block 5. It is suggested that thdication would not have misled
councils because they were also provided with etasheets showing exactly who
these letters were sent to.

When later a complaint was made about conguitato the local Member of
Parliament, the Borough said this:
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"Consultation was carried out in the form of sitedgress notice and
extensive neighbour consultation ... Consultaticas wherefore carried
out with the Charlton Triangle Homes Tenants ansid@ants Association.
This was on the understanding that Charlton Triangbmes would
consult with its own tenants. It is my understagdihat members of the
tenants and residents association sit on the CHrddo

In a memorandum from the Chief Planning Officgmted 18th February 2008, the
consultation process is described in this way:

"Harold Gibbons Court is in the ownership of ChanlfTriangle Homes,
which is the developer of the site. Consultatiors weerefore carried out
with the Charlton Triangle Homes Tenants and Resglédssociation.
This was on the understanding that Charlton Triangbmes would
consult with its own tenants. It is my understagdinat members of the
tenants and residents association sit on the CHrldo

The planning application was therefore gramteMarch 2007 but this application to
the court was not brought until April 2008, on tlaee of it a startling delay. The
claimant's account for this is as follows. They shat, and this is both in the
submissions of counsel and in the substantial nurobevitness statements, that the
claimant and the other residents knew about theveddpment of the six blocks and
supported this and their understanding was thaatea would be improved, and the
material to which | have referred supports thaheyl'say, and it appears to be correct,
that none of the material planning documents méela that the recreation area was to
be built upon. They say that demolition work stdrin late 2006 and a fence was built
round the recreation area. Mr Guiney says he atakd was told there would be no
development on the recreation area. That convensaias, he recalls, with Mr Brown.
Mr Brown recalls no such conversation, a differeirceecollection that reflects no
discredit on either. The claimant says that thet sif construction work in April 2007
therefore came as no surprise in the overall cortetheir knowledge that substantial
improvements were afoot and it was not until Jayp2f08 that digging began in the
recreational material.

The interested parties point out against tetttimber hoarding was erected around the
Bramhope Lane site in September 2006 and in JarB@fYy they point out a difference
of recollection between the claimant and Mr Browhhey refer to the fact that the
works commenced, as Mr Guiney points out, in Aptit that letters were sent in May
giving an update. Work on the foundations was dogtgveen 23rd October and 13th
November 2007 and by 27th November the hoardingsowuding the site were
replaced by mesh netting so that the location atdra of the works would be visible
to passers-by and they therefore join issue withQWmey and his neighbours in their
recollection that they noticed foundations being du late January 2008. There is a
striking photograph produced by the interestedypaifrivorks underway in the sense of
the recreation area being dug up in November 20@#%lzey say that it must have been
blindingly obvious that something was afoot.
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Against that, the nature of the works may weNe been unclear to the claimant and
there follows from January 2008 onwards a traikeofails as the claimant begins to

realise what is going on, which seemed to me te g clearest possible ring of truth.

Mr Guiney gives an account of how he sought to tatl more. The time came when

the planning department had been shown the "Plgrama Design statement” and a
relevant paragraph stating:

"Accessed from Victoria Way through Harold Gibb@ms nine proposed

flats. The ground floor flats are accessed viaofen grassed area, while
the first and second floor flats are accessed ttarhigher part of the site

at first floor level."

And it goes on so as to begin to lead Mr Guinethtorealisation of the implications of
what was happening to Block 5.

It is also important to emphasise that Harolob@ns Court faces on to Victoria Way
and, in the normal way, to get to your home in Hh@ibbons Court you would be

coming from Victoria Way, not going up and down Bifope Lane unless there was
some other reason for you wanting to go down there.

The picture presented by the witness statenmisrdsconsistent one. | will not read
them all out, although one example is Ms Williambp says she is disabled:

"[1] spend my time in the flat. | make sure | readery single piece of
paper that is sent to the flat. Had there beenna df the proposed
building on the recreation ground | would certainhgve known about it.
There was never any suggestion that the recreai@a would be
destroyed. Instead, the letters about the redpredat concentrated on
the new homes that would be built."

But while Mr Guiney was, as it were, making tiiscoveries, the interested parties had
legitimately been proceeding with the work whicHldwed the planning consent
having been obtained. | have referred in genesaing to the very substantial
commitments entered into and carried through by gkeond, third, and fourth
interested parties; so extensive and so obvioud tha not think it is necessary for me
to refer to them in any more detail.

So far as Charlton itself is concerned, one $etween paragraph 69 and 74 in Mr
Kimmance's first statement the details of what thkg, but, so far as work is
concerned, Block 5 has reached the first floorllesemething over £200,000 has been
spent so far, and, if Block 5 had to be demolistggden what had happened by the
time of the application for judicial review, thergould be very significant cost
liabilities.

It is against that background that | turn ® t¢hallenges brought by the claimants and |
deal only with those which were pursued at the ihgar Those fall into either two or
three categories, depending upon your approacht beems to me in broad terms they
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fall into two categories, of which in my judgmehetmost significant is that relating to
the consultation. So | will deal with that first.

Article 8 of the Town and Country Planning (8ext Development Procedure) Order
1995 makes provision for publicising applicatiors fplanning permission. The
relevant parts provide that an application for plag permission shall be made as
prescribed by the article. If the development psga is a major development, which
this is, the application will be publicised by gigi requisite notice, by site display in at
least one place and near the land to which theicgtigin relates for not less than 21
days or by serving a notice on any adjoining owperoccupier and by local
advertisement.

So the position we are in so far is that tleallauthority can choose, should it so wish,
between site notice and letter but is obliged teedike locally. We can dispense with
the local advertisement, because there is an ahetrror or omission by Greenwich in
this regard, but they point out, and the claimatteats, that that is irrelevant, as, had
the missing advertisement gone out, the claimadttas neighbours would not have
seen it.

Circular 15/92 on Publicity for Planning Apg@ltons is still in force and provides that
the term "publicity”, in this circular, means gigimotice of a planning application so
that neighbours and other interested parties cadse rieeir views known and there are
then provisions, including:

"The responsibility for publicising planning apglitons falls to local
planning authorities. In appropriate circumstangasish councils (in
Wales, community councils) may post notices on liebk the local
planning authority, but the statutory obligatiormagns with the local
planning authority."

And there are then a series of provisions idermtifie the skeleton argument of Mr
Drabble QC and Ms Thornton for the claimant thatill not read out but | will just
select one or two. Circular 15/92 provides:

. there will be no need to advertise separat®yp simultaneous
applications for the same development on the sd@me. sIn this situation
the publicity should make it clear that there ave applications. Where
identical applications are not made simultaneously, that the first
application has already been advertised, it wiloabe necessary to
advertise the second.”

There's only one site notice in this case. Thengrovision that more than one notice
will normally be required for a large site:

"A large site, one bounded by several roads antpétls, or with more
than one frontage will normally require more thaie motice."

There are also indications that authorities shawdt just comply with the statutory
minimum but consider more publicity.
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The claimant says there should have been rharedne notice in this case because the
area being redeveloped extends along Bramhope dar®oth sides and has affected
also residents of Victoria Way. Once built, thetslin Block 5 would be accessed from
Victoria Way through the Harold Gibbons Estate #mclaimant submits that one site
notice was not, and could not have been, seenlbth@de residents that would be
affected by the development, particularly in a eahtvhere everybody knew about the
development but not necessarily about how it wadlect them in detail.

In addition to their submissions about failtweconsult adequately both in relation to
the site notice and in relation to the absenceetiélls, the claimant relies upon the
defendant's statement of community involvement,cihs still in draft form, to erect
an argument based on legitimate expectations. dvithoing into the matter in detail, |
reject that submission for the reasons given by\Wite on behalf of Greenwich.

The response to the criticisms of consultatiprGreenwich is to draw attention to the
fact that they can choose between site notice mdigidual notification. They submit
that that was a decision for the Council which@wincil took and was entitled to take.
They refer to the absence of objections from peayteer than the claimant and
reiterate that the purpose of advertising is torimf people living outside the immediate
area and that the purpose of letter notificatiothes same. They submit that the site
notice that they erected was adequate. They attaipthe Council cannot delegate its
consultation requirements to Charlton but the caurentitled, in the exercise of its
discretion, to have regard to what Charlton acyuditl. They rely upon, as being a
correct statement in law, a paragraph containgdardecision of Richards J, to which |
shall gratefully return, in the case of R (on tipplecation of Seamus Gavin) v London
Borough of Haringey and Wolseley Centres Limi{@®03] EWHC 2591 (Admin).
Putting the matter shortly, the learned judge $ligs at paragraph 27:

"l have substantial doubts as to whether artic#y(8] imposes on a local
planning authority an obligation to consider whadtthe two methods is
best calculated to give notice of the applicationtliose likely to be
interested in the application. On the face ogiher of those methods is
equally valid in every case: the relevant judgniead already been made
by the Secretary of State, who, in making the 108&er, has formed the
view that the purpose of ensuring that sufficieatiae is given will be
sufficiently achieved by a combination of (a) eitlé those methods plus
(b) local advertisement."

In my judgment, the position is as follows. efdnis a lack of clarity from the London
Borough of Greenwich about their approach to cdatioh of the claimant in this case.
On the face of what was conveyed to the committeeBorough did decide to consult
adjoining owners but they did not do so for thesgidents while they did for others.
That is clear from the sheets attached to the tepdhe committee. Councillors were
told that people in adjoining properties had beensalted. The councillors would
have had in the normal way, in the light of thadusance, no particular reason to check
up on what officers had told them by going throtigh detailed sheets to see whether
particular people in particular blocks had or hatneceived letters.
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The Council also refers to the fact that it blhscked and has not found a record of a

letter to the claimant but, as | have said, th&d siddly with their suggestion in
evidence that this was a deliberate decision, bgan mind the defendant's proximity
to the proposed development.

The site notice was placed in an area whern@utid not normally have been seen by

the claimant, particularly in the context of a olant aware in general terms of a
development but not of any particular implicatidos his home. The Council, it is
common ground, cannot delegate its consultatioresldhrough Charlton but | accept
that one should have regard to what Charlton dithe consultation carried out by
Charlton was responsible and appropriate but it meger in sufficient detail to alert
the claimant of the direct challenge presentechisyapplication to his enjoyment of his

home.

When one takes all those features togethseeiins to me that the consultation carried

out in terms of individual consultation was certgimtended, at least the Council has

interpreted that it was intended, to involve thmsadjoining homes, and it did not, and
against that background, the limitations of theitih site notice are put into stark
relief. What would have happened if this propodedelopment had, as | find that it
did not, come to the attention of the claimant?

One sees in the report three references taultatisn with local residents at paragraphs
5.1, 10.1, and 10.3.1. One refers to there bemdetiers of objection having been

received. There is another one referring to ofextien having been received and then
at 10.3.1:

"108 individual letters were sent to surroundinggarties informing the
occupants of the proposal, and one letter from dbeupiers of 10
Bramhope Lane has been received supporting the opeop
development.”

Richards J, as he then was, considers a sipolat at paragraph 31 of Wolseleye
refers to being satisfied that the claimant wasstariially prejudiced by the failure to
consult sufficiently. He refers to representatitdmst might have, or would have been,
made had consultation been adequate and saygthe$ation to that case:

"Such representations would have gone both to timeiple of planning
permission and to the conditions to be imposed dfnpission were
granted. They might not have been successfutheytwere of sufficient
substance that he could legitimately complain of tteenial of an
opportunity to make them. The case for relief wodlave been
reinforced by the fact that a substantial numbeotber residents would
appear to have been unaware of the planning apiplicand would also
have objected to it if they had been notified."

Well, applying those considerations to thedaftthis case, it does seem to me that the
claimant's potential objections are of sufficiembstance for him to be able legitimately
to complain of the denial of an opportunity to makem and, although the additional
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objections might not have been a substantial nundrer can see that there would have
been a significant core of objections which wouddrbeen made at least as forcefully,
at least from those who have come forward to makeess statements in this case and
also those who signed a petition. So, subjecbtwsiclerations which | shall come to
later, it seems to me that the claimant would sedce a claim that there was an
unlawful failure to consult on the part of Greenlwic

The second and third grounds upon which thasclis brought relate to what the
claimant says are errors in the Officer's repod, @ssociated with that, a failure to take
into account material planning considerations. TRlanning Officer's report to
councils recommending approval of the planning pesion, and upon which
councillors would have been heavily dependent ieirtdecision, did not make clear
that a block of flats was to be built on the retioeeal area. It contained, they submit, a
lengthy analysis of the relevant planning polickesl failed to make any reference to
the numerous planning policies relevant to the ffsecreation space and a series of
policies, 07 and 08, in the Greenwich UDP and waripolicies in the London plan
PPG are then referred to.

Objection is made to paragraphs of the repestiibing the siting of the development
without reference to the area of recreation opdsitioning six metres from one of the
blocks on the Harold Gibbons Estate (that six nsetréhink, should be to eight or nine
metres) and there are similar submissions to lifecg and indeed it is submitted that
the errors in the planning officer's report are@trself evident from the more detailed,
and, it is suggested, rational, explanation whiok @inds set out in the defendant's
summary grounds, in particular, in paragraph 24er@ is a related submission relating
to the failure, it is said, of the defendant to sider relevant planning policies relating
to the provision of open spaces and reference genta the same policies, 08, 07,
London plan and national policy guidance.

The defendant rejects those criticisms, thet raolgstantial of which is the allegation
that the report did not make clear that a blocKais was to be built on the recreation
ground. They say there was no need for this texipdicit for a series of reasons. They
say the existing recreation ground was very dilaigd; was not well used by younger
children but was a magnet for antisocial behavidtsryvalue to the community was
limited, not as valuable as it had been in the,msibne sees from evidence from the
claimant; and it was going to be replaced by a kmalut much better open space; it
was clear from the plans, expressly referred tthenreport for councillors to look at,
that part of the open space was to be built orhasresult of the development; that
members of the committee would be expected to difa with the area; and that the
planning officer's report assessed the provisiooamimon open space and concluded
that it would be acceptable at paragraph 14.5 @&hdalin terms which was a rational
planning judgment which cannot be impeached. Thé&ndlant relies upon the
well-known observations of Sullivan J in R v Mendbgstrict Council, ex parte Fabre
where he refers at page 509 to the following carsitions:

"Whilst planning officers' reports should not beuatpd with inspectors'
decision letters, it is well established that, amstruing the latter, it has to
be remembered that they are addressed to the artie will be well
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aware of the issues that have been raised in theahpThey are thus
addressed to a knowledgeable readership and thguacie of their
reasoning must be considered against that backdrolimat approach
applies with particular force to a planning offisareport to a committee."

And the judge then goes on to develop that thenmedre detail.

In my judgment, the issues were fairly presgitethe committee for decision, albeit
the particular concerns of the claimant would hewme forward explicitly had there
been consultation to which the claimant reactedher& was no obligation upon the
borough officers to spell out all the consideradiadentified by the claimant and it
seems to me that there was no failure to take atafurelevant planning policies and
that that aspect of the challenge will and must fai

Against that background, | next turn to thesgioes of the substantial admitted delay
and the potential prejudice. For reasons | hawerngiit is clear that there are
overwhelmingly legitimate grounds for the interelsparties to contend that they would
be seriously prejudiced by a quashing of this glagnpermission, so obvious that | do
not enumerate them further. Moreover, an overadising would have the effect of
raising all sorts of problems in relation to potahbreach of planning agreements;
difficulties with education and employment trainiggants which have already been
partly paid, there would be dilemmas about what teasappen to that; and a range of
other practical nightmares which the interestedigmishould not have to face, bearing
in mind the circumstances in which they came tal ltbé interests which they did.

It is against that background that | turn t® dompeting submissions on that issue. Mr
White reminds the court that a claim for judicialiew must be brought promptly and
in any event within three months from the date uptwch grounds for the claim arose
and he says there has been an undue delay in #iegra the application, for reasons
evident from what | have said so far, and focuseparticular reasons why the delay
should remove the opportunity for relief from thaimant. He reminds the court of the
crucial need in cases where a grant of planningnission is challenged by way of
judicial review for the greatest possible urgencile refers to the observations by
Richards J in the Wolselegase | have mentioned, to the fact that it is \grtmfocus
only on the developer alone and others may havedrein planning permission and
ordered their affairs accordingly. He refers te ihterests of good administration,
which make it inappropriate to undermine the bagisn which people have acted and
submits that permission should be refused on gmwifdielay. Mr Rowlands makes
similar submissions on the point of principle, azesl Mr Harper QC in written
submissions put forward on behalf of the interegkadies other than Charlton.

Reliance is placed by the interested partiea dacision of the House of Lords, Kent
County Council v Kingsway Investmenits971] AC 72, where, on the question of the
entirety and integrity of planning consents, thgarty, whose decision was expressed
succinctly on page 107 in the words of Lord Guiestnd as follows:

"Planning permission is an animal sui generis nobé compared with
licences and similar permissions. It seems to raeglanning permission
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is entire. If a condition as to its grant flies offving to its invalidity, the
whole planning permission must go; and it is imgassto separate the
outline permission without the time limit from theant."

Two members of the House of Lords in a minoréggched a less root and branch
conclusion, agreeing in essence with an observatianhad been made in an earlier
case by Devlin J:

"In all these cases, the question to be asked etheh the bad part can be
effectively severed from the good. | think that treenand relating to total
arable acreage of the farm can be struck out frben form without
altering the character of the rest of it."

And the minority decision refers to that considiemrat a somewhat less fundamental
one than the majority.

The response of Mr Drabble is that in all threusmstances the court should find relief;
the substantive issue is of public importance ntiegits are strong; the claimant was not
aware of the decision to build until the end of uky 2008; the claimant could not
have been aware of the decision any earlier; thsore the claimant was not aware of
this decision was due to the actions of the defendad the interested party; and, on
becoming aware of the decision under challenge ctaienant filed his claim within
three months and acted promptly in doing so; ahelsr@pon other considerations.

So far as facing the inevitability that the wehof this planning permission cannot
rationally be quashed, Mr Drabble's first submiss®to submit that the court should
indicate that it is minded to quash and then inth& parties to negotiate a new section
106 agreement under, | suppose, the threat obtigsrvation. He submits that it has to
be accepted that a quashing or partial quashirigheier get back to a clean sheet but
it is the duty of the court, where it might otheseigrant total relief, to grant partial
relief to reflect the merits. He submits that, Mtthis is not a question of severance as
such, there are legitimate grounds for rescuingpthaning consent, and by a process
akin to severance, in a situation where one womigly be striking down the bad and
retaining the good. He relies upon observatiore decision of the Divisional Court in
Dunkley v Evang1981] WLR 1522. He refers to the court adoptandormulation
produced by the Supreme Court of Victoria in anotase as follows:

"If the enactment, with the invalid portion omitteid so radically or
substantially different a law as to the subjectteratiealt with by what
remains from what it would be with the omitted pmms forming part of
it as to warrant a belief that the legislative bodiended it as a whole
only, or, in other words, to warrant a belief tiadll could not be carried
into effect the legislative body would not have &ed the remainder
independently, then the whole must fail."

The court says:

"We respectfully agree with and adopt this stateneéthe law. It would
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be difficult to imagine a clearer example than finesent case of a law
which the legislative body would have enacted irdelently of the
offending portion and which is so little affecteg ddiminating the invalid
portion. This is clearly, therefore, an order whitie court should not
strive officiously to kill to any greater extentimit is compelled to do."

| do not accept these submission for two remsoRirst,_Kingsway v Kents high
authority, planning permission is in time and hH#gelor no scope for severing or by a
similar or comparable process. My second reasoasisnuch one of fact as law.
Planning permissions, particularly those as compkexhis, contain a large number of
interdependent features. If one were to strike austrike down one aspect of the
planning consent, one would never know how dependpon it other aspects and
features of the permission were.

In a case like this, all the features of thenping consent seem to me to be part of a
package deal and it is not a question here ofisgridown the bad and rescuing the
good because, if one severs from the good whaidsts be bad, one is removing a key
feature, both of what was agreed before the planapplication was put in and also a
key feature of what had been approved by the Cbuiso it seems to me that there is
no warrant at all to provide the relief sought be primary case of Mr Drabble and Ms
Thornton.

| return yet again, and yet again gratefullytite decision of Richards J in Wolseley
At paragraph 91, having dismissed the opportunify goashing the planning
applications, and having from paragraphs 37 onwdsddt with delay and discretion
and hardship in terms which | am grateful for aridol | have sought to apply without
articulating in this judgment, the judge says #sgaragraph 91:

"The same considerations against the grant offrdbenot apply to the
declaration sought by the claimant as an alteragtva quashing order.
To declare that the council failed to comply witte trelevant publicity
requirements and EIA requirements would serve ttedime the council's
failings and would provide some satisfaction to ¢l@mant, but without
affecting the validity of the planning permissiaself or therefore of
works carried out pursuant to it. It may not beécHy necessary, since
this judgment can speak for itself, but | thinkappropriate in all the
circumstances to grant such a declaration."

Before turning to apply those considerationghi® facts of this case, | should also
mention that, in addition to the case made by #ferttant as regards the delay of the
claimant, the defendant relied also upon claims tiea claimant's legal advisors, both
counsel and solicitors, had been dilatory or renmigheir approach to this application
for judicial review. Having some experience of iractice of being a solicitor, | reject
those criticisms because of the not peculiar bfftcdlt circumstances in which the
claimant's solicitor would have found him or hetsélir Guiney had, it seems, tried 20
firms of solicitors before finding someone willing take on the challenge of this case.
Given the practical problems of obtaining legalistasce and public funding and of
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taking instructions from people not familiar withet legal process, | do not think the
conduct of the solicitors or counsel in this casepen to legitimate criticism.

In short, it seems to me that the claimant khbave been properly consulted and was
not. There is no doubt, as in all these casese tkesome understandable human error
somewhere along the line. The development hasisideErable impact on the claimant
and those other residents in the block closest. tQAi right to be consulted about a
development affecting your home is an important ane in this case the defendant, no
doubt inadvertently, denied it to the claimant. eTbourt will therefore issue a
declaration as between the claimant and defendagtms which | will consider but on
the basis that the terms of that declaration afeate@ no impact whatsoever upon the
interests of the interested parties.

Having reached that conclusion, | will heamniroounsel.
You are in a dilemma as to who is successful.

MR WHITE: My Lord, if I may go first on thisPlainly, my Lord has found that there
was -- my Lord has just said no warrant at all tovige the relief sought on the
primary case of Mr Drabble. As we investigatedinyithe hearing, the primary relief
was the quashing order and there was another asgpgectlief, which was the

declaration. So in those circumstances, my Lordml going to ask for my Lord to
make an issues-based costs order, on the basisGteanwich has been partially
successful and it would be in the interests ofigestmy Lord, for there to be an
issues-based cost award in this case and, of coinaewould presumably cut both
ways.

MS THORNTON: My Lord, | wish to resist thatmigation and | wish to make an
application that the defendant pay all the claifsambsts, and | have prepared
submissions as to why that should be the case whiould be grateful if | could hand
up, and address your Lordship on it.

HIS HONOUR JUDGE MACKIE: Shall we just dealtivihe interested parties first?
MS THORNTON: Yes.

HIS HONOUR JUDGE MACKIE: On the face of itethhave been dragged into this
against their will. They have been given a kindi¢ation from Collins J that they
cannot expect their costs. What is your position?

MR ROWLANDS: My Lord, there has been some wssoon flowing back and forth
between myself and my instructing solicitor duritige course of your Lordship's
judgment. | hope that did not distract your Loligsh any way.

HIS HONOUR JUDGE MACKIE: Well, it is very tealis perhaps to have to sit and
listen for so long. | understand.
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MR ROWLANDS: No, we have listened with greaterest, of course. My Lord, this
might not be entirely convenient but | wonder @an just have 30 seconds to discuss a
particular application that my instructing soligiteould like me to make.

HIS HONOUR JUDGE MACKIE: Well, would it be ceenient if | take Ms
Thornton's written submissions into my room foraugle of minutes, you can take
instructions and anybody else who wants to takeuosons can do so and | will come
back when you are ready for me, provided you domesd more than five or ten
minutes.

(11.41)

(A short break)
(11.47)

MS THORNTON: My Lord, | hope you have had spartunity --
HIS HONOUR JUDGE MACKIE: Yes, | have read it.

MS THORNTON: Thank you. | do not know how rhuiccan be of assistance in
taking you through the documentation but | woule lto draw your attention to the
report, the Sullivan Report, and in particular aagsaph that is relevant to the
submission made by my learned friend. You showdehattached to the skeleton
argument those extracts from the Sullivan Report.

HIS HONOUR JUDGE MACKIE: Yes.

MS THORNTON: If | take you to page 23, sectibd, costs awards against the
defendant. | have quoted from -- paragraph 6&aits. | have quoted from paragraphs
60 and 61 in my skeleton but | would wish to drawauty Lordship's attention to
paragraph 62, because it refers to issue-basesl @atdrs. If | could read that out, my
Lord:

"The general 'rule’ is that costs ‘follow the evéine. the loser pays the
winner's costs), such that a successful environashexitallenger should
generally recover their costs. However, the recsgphiexceptions to that
'rule’ have a particular significance here. For nepie@, if costs are
awarded on an issues-based approach, that caraldraenatic effect for
the claimant's lawyers, particularly in a high cosse. That is because the
LSC will generally force them to choose either eogaid for the fraction
being covered by the 'inter partes' order, or t@did by the LSC for the
other fraction. Thus, for example if a 50% ordemiade, the claimant's
lawyers will be paid 50% of their normal rates atstnsuch that it is those
lawyers who, in the end, directly take the 'hitaagsult of the order."

Now, my Lord --
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HIS HONOUR JUDGE MACKIE: Does that mean thabecause of the way the LSC
now operates, if you get a 50 per cent costs ordemrecover the 50 per cent but they
do not give you anything for the other 50 per cent?

MS THORNTON: Well --
HIS HONOUR JUDGE MACKIE: It seems scandalous.

MS THORNTON: | would need to take instructiamns that, but my understanding is
that you would then be paid on the rates that ehaut in the footnote: £70 an hour for
solicitors, £50 an hour for junior counsel and £80senior counsel.

HIS HONOUR JUDGE MACKIE: The question thenhisw far the approach of the
LSC is itself a reason for the court to make asostler other than one which it would
otherwise make.

MS THORNTON: My Lord, if | could on that poitéke you to paragraph 69, but |
think, in light of your Lordship's submission, itbuld start by reading from paragraph
67, because the Sullivan Report here is considenagtly the situation the court has
before it now:

"A good example is where the court decides thatethegas been an
illegality, but the public authority (or the berméiry of the consent)
persuades the court to withhold substantive redie€h as an order
guashing the decision or consent under challerigethat situation the
court conventionally treats the claimant as havasg for the purposes of
costs."

Then at paragraph 68:

"That is particularly problematic where the claimamas seeking to
establish a point of wider environmental importareel so cannot be

truly said to have substantively 'lost'.
Then paragraph 69:

"To date, the courts have not fully appreciateds¢éhmatters and so have
not been greatly swayed by arguments about remtmeravhen
exercising discretion on costs payable betweeniggartndeed in the
Burkett case, Brooke LJ said the following:

We are, of course, troubled by the submissionsegeived to the effect
that a judgment along the present lines may déteset solicitors and
members of the Bar who would otherwise be willimg act for LSC
funded clients. There can be no doubt that theeptescarcity of public
funding of such clients is inimical to the futuretential of what used to
be known as The Legal Aid Scheme, but issues nglati public funding
are for others to take. Our task is to interpretphesent statutory scheme
as we find it."
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With respect, my Lord, is a comment similattie one your Lordship just made, but
then the Sullivan Report goes on at paragraph 8ayo

"We believe it is now necessary for the court teta different approach
to recovery of costs between the parties in enviremtal cases to which
Aarhus applies, so as to ensure compliance wittegairements."

And then it goes on to make the recommendation.

"We recommend that (whether the case is legallgdiior the claimant
proceeds on a CFA or other similar basis):

(1) Where a claimant has been substantially ssbgesn their
environmental challenge (such as where the cowrtcbacluded that the
decision was unlawful) but the court has then watthrelief on purely
discretionary grounds (i.e. the claimant has sulbisidy won), the
claimant should be treated as having 'won' forpiingoses of the general
costs rule that the loser pays the winner's cost; a

(2) Where the claimant has 'won' (actually or saisally) the general
position (i.e. that the loser pays the winner'stgsomcluding any CFA
uplift) should prevail."

My Lord, we submit that this is a case whew thipe of analysis should apply and |
have set out the reasons for that at paragraphtBeo$keleton. You are aware, my
Lord, that the claimant is legally aided. It islé®ed a high costs case and that was
referred to in the Sullivan Report as where thealigy of the recovery inter partes and
from the legal aid board is particularly stark, andan take your Lordship to that
reference, if need be.

The case raises matters of public interestafipropriate environment or provision of
recreational space for deprived children who do mmte any outside space of their
own. There was before the court, my Lord, as yduhave seen, statements from the
chief executive of Poor Children and the directorPtay England at the National

Children's Bureau, providing statements --

HIS HONOUR JUDGE MACKIE: Yes, but you won oonsultation, not on --

MS THORNTON: | agree, my Lord, but | am makihg point that the subject matter
is of considerable importance, if one is thinkitgat the claimant behaving reasonably
in bringing the claim, and, of course, there isntla@ additional public interest in the
notification of consulting on planning applicatipnghich, as your Lordship said, the
claimant did win on.

To date there appears to have been no caselasidering the provision of more than
one site notice for larger sites and | think itfasér to say, my Lord, that planning
authorities, including, strikingly in this caseettiefendant, have tended to approach the
publicity provisions of the general developmentesrds simply a matter of strict legal
compliance with the requirements, not as, as wedvsay, a genuine consultation that
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needs to be underpinned by requirements of fairagds with respect, your judgment
has advanced matters in that respect.

Finally, my Lord, it was entirely right and per for the claimant to pursue a claim for
declaratory relief. Declaratory relief is of pattiar importance and value in this case
because there is to be a fresh application fornuhenpermission for Block 5 and,
irrespective of the reason for that planning pesiois, whether it is a metre apart or out
of sync, the view that your Lordship has expresselis judgment about the lack of
consultation will surely be -- can be expected #&Highly material to Greenwich's
approach next time round to any consultation amsssions made in response to that
consultation.

HIS HONOUR JUDGE MACKIE: Thank you very mucBo you are asking, in short,
for all your costs?

MS THORNTON: Yes, my Lord.

HIS HONOUR JUDGE MACKIE: You are asking for ssue-based order?

MR WHITE: Yes, my Lord.

HIS HONOUR JUDGE MACKIE: Anything else you waa say in response to --

MR WHITE: Well, my Lord, it is the first timehad seen these submissions, but | am
able to deal with them, my Lord.

Firstly, it is not accepted that this is a casenvironmental importance, where the
principles set out in some of the authorities mef@rto in the report of the working

group on access to environmental justice are agggkc So in my submission, my

Lord, the key aspect is that the claimants have lpeetially successful, | accept that,
but not on an area of importance, or wider impargarand not of environmental

importance. But the key issue, my Lord, is pdstiauccessful. In my submission, the
rules on costs now suggest that in those circurostathe court should be alive to that
and should make an issue-based award as to costs.

Of course, my Lord, whilst the claimants arélly funded, so, of course, is the
London Borough of Greenwich. In my submission, lnayd, fairness would dictate in
this case that an issues-based award is the mostajate.

HIS HONOUR JUDGE MACKIE: But you will get paghyway. They will not.

MR WHITE: Well, my Lord, | understand that ptiand, of course, parties have
sympathy for those who are acting for legally aidéents, but in my submission, my
Lord, the workings and the machinations of the Leggrvices Commission and the
way it funds these -- should not interfere with ifierests of justice as a whole and the
ordinary rules on costs.
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MS THORNTON: My Lord, if | could just responal the point about this not being an
environmental case, and where that takes my leansel's submissions, we would
say this is a classic example of a borderline --

HIS HONOUR JUDGE MACKIE: It does not really the considerations are
presumably exactly the same whether it is an enmental case or another case, which
is access to justice for ordinary people.

MS THORNTON: That was exactly my point, my dor It has arisen first in

environmental cases because of the need to comfilyan international convention,
but there is no reason why this analysis as to whaappening on the ground with
Legal Services Funding should not be extendedheratases but for the, what | would
submit, powerful reasoning outlined in the Sullivaport.

HIS HONOUR JUDGE MACKIE: There is an applicatifor costs by the claimants
set out in the skeleton argument which Ms Thornb@as produced, annexing and
relying upon the Sullivan Report. Against thatuesel for Greenwich, who points out
that London boroughs consist of ordinary peoplé¢ faissmuch as the claimant, submits
that there should be an issue-based costs asséssmen

The position as | see it is as follows. Filstreject the idea of an issue-based
assessment, because in a case of this kind it wmilopractical, because, amongst
other things in a case of this kind, it would causare problems than it solved and it
would be unduly complex.

In the ordinary way, | would have awarded ¢te@mant 50 per cent of its costs, the
reasons being that in substance the claimant haseeded on what seems to me a
significant point, but has only recovered a deciara-- there has been no quashing --
and the claimant has succeeded on one rather dtarobits substantive grounds.

| am, however, going to award the claimanp&bcent of its costs in these proceedings
and the reason | am doing so is because | havedresyad | think | would in any event
have regard to it, in an intuitive sense, to thesterations referred to in the Sullivan
Report and it seems to me that | am justified ivirigaregard to the report itself and it
is those considerations which | need to articuilatinese short reasons that lead me to
say that the claimant should have 75 per centS@gter cent, of its costs, and | think it
only fair to counsel for Greenwich that | shouldvéarticulated, as | just have, my
reason for going up from 50 to 75, in case theykhwant to take it further or seek to.

That still then leaves the enigma of the egtrd parties' costs.

MR ROWLANDS: My Lord, thank you. First ofl,athere are of course significant
legal costs that have been incurred by the intedegtarty, Charlton, and that is
inevitably money that will have to be found fromhet budgets. My Lord, there has
been a very genuine interest and reason for attgritiese proceedings and incurring
those costs, not least to defend the attack, anduhe significant attack, on Charlton's
consultation process, which was not in fact in¢aee when Collins J made his order
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and, of course, the very real prejudice that Cbarlivould have suffered as your
Lordship found.

104. So far as the attack on Charlton was concemgd_ord has found that there was no
legitimate criticism that could be made of Charlsoprocess and so in those
circumstances, my Lord, the court might expect méed making an application for
costs. However, so far as Mr Guiney is concermeyl clients have no wish at all to
seek an order for costs against him personallynsake no application for those costs,
neither am | instructed to seek an order againsef@wich, not least given the close
working relationship between the two. So, so f&athe enigma of my client's costs are
concerned, my Lord, your Lordship need not be corexk or troubled by this, but |
thought it important to make those points in caamt not least because | think Mr
Guiney is in court today. | am grateful.

105. HIS HONOUR JUDGE MACKIE: Thank you very mufdh those observations. It is
helpful to me and it is further confirmation of thesponsible approach which your
clients have taken throughout.

106. MR ROWLANDS: | am most grateful, my Lord.

107. MS THORNTON: My Lord, I am instructed to &sk permission to appeal as regards
the withholding of the quashing order and the gdsuon which | make those are very
brief because your Lordship is well aware of theureof the claim. They are firstly
the public interest in the sense that this decisifects not only the present generation
of children at Charlton Harold Gibbons Estate bisbduture generations, given the
permanent change to the estate arising from thelolement on the recreational area.
Secondly, as | am sure your Lordship is awares dgficrucial importance to the client
in this case and, thirdly, my Lord, in our submussthere is an important point of law
in the reasons given for not quashing the decisirich is that issue of severability
and in particular whether that doctrine applies isituation like this and the extent to
which it applies. So for those reasons, my Lokdk permission to appeal.

108. HIS HONOUR JUDGE MACKIE: Thank you very mucBo you want to respond to
that?

109. MR WHITE: My Lord --

110. HIS HONOUR JUDGE MACKIE: | invariably give ppsing counsel the chance to
say something.

111. MR WHITE: | am grateful but | just wantedday, my Lord, that the severability point
is that there is no genuine prospect of successtamduld be inappropriate to grant
permission for that in any event, but particuldarythe circumstances of this case, my
Lord, where it is important that there is no longay delay.

112. HIS HONOUR JUDGE MACKIE: Thank you.

113. There has been an application for permissi@ppeal. The position, as | see it, is that
the principal ground, the severability point, haschance of success, in this sense: that
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| have dealt with severability both as a mattepmaictical fact as well as as an issue of
law. It may be, of course, that | am quite wrohguat that but, if there is to be a step
forward or backwards or whatever it is in that paitar area of the law by the Court of

Appeal, it is for a Lord or Lady Justice to decwdeether or not they should take it on.

So for those reasons | refuse permission to appeal,of course, Mr Guiney has the

right to apply to the Court of Appeal, if he isadvised.

MS THORNTON: Thank you, my Lord. There iedmal matter: because my client
is legally aided, we need an order to the effeat there be detailed assessment of the
claimant's costs.

HIS HONOUR JUDGE MACKIE: Yes.

MR WHITE: Can | speak on behalf of all pastieny Lord, and can | thank my Lord
for hearing the case this week, notwithstandingdiffeculties of the court, and also for
producing the very careful judgment this morningthg end of term. Thank you very
much.

HIS HONOUR JUDGE MACKIE: Thank you very mucideed to all of you.
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