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Lenaerts c.s. v. nv ‘s Heerenbosch, Nr. 70/2007

1 Kev issue Standing for individuals (art. 2.5, 9.3) - Resideot a municipality are allowed to bring, on
- ey behalf of an inactive municipality, an action fassation of building activities that harms

the environment, even when they are based onlega() building permit delivered by
that same municipality. If these rules are inteigmtén such a way that this right of
“substitute action” cannot be used by individusizeins in cases in which a (by hypothes
illegal) permit was delivered by the same locahadities for the criticised activity that
harms the environment, such an interpretation worddte a difference in treatment
between citizens that cannot be justified. Suclnterpretation violates the principle of
equality and non-discrimination enshrined in A@.dnd 11 of the Belgian Constitution.
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8. Case summary

Context

The Act of 12 January 1993 “establishing a righaction for the protection of the environment” albbenvironmental
organizations that satisfy certain requirementsriog an action for cessation of acts that areewidchfringements of
environmental law or are serious threats of suimgements before the President of the Courtrst fnstance (District
Court). The Act empowers the President of the Colfirst instance to establish and, where appatprito order the
cessation of evident infringements or serious tisrefsuch infringements, or to order measurese¢ggnt damage to the
environment.

In addition to environmental organizations, admiaitve and municipal authorities may bring actiémscessation.
Moreover, Article 271 of the New Municipal Act alls one or several residents of a municipality tooacbehalf of the
municipality if the mayor and aldermen fail to dm # was soon accepted in the case law that tieigigion could be
combined with the Act of 12 January 1993, so thdividual citizens are able to bring such an actimmselves on
behalf of a defaulting municipal authority by tafithe place of the municipality that refuses tmgrsuch an action. Thi
jurisprudence was endorsed by the Supreme Coufty@oCassatie, 14 February 2002, RW 2001-20024)1%0en it
determined from the joint reading of the two afoestioned Acts that if the mayor and aldermen fatiake action under
those circumstances, one or several residentsak&ardgal action on behalf of the municipality nder to protect the
environment. No interest needs to be demonstraeduse the municipality is presumed to have angsteThe
Supreme Court also considered that an action &sat®n is not contingent on the condition of sparedrgency (Hof
van Cassatie, 5 March 1998, TMR 1998, 161).
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The Case

Some residents of the municipality of Oostmalleugttt an action for cessation on behalf of that mipality to stop
building activities based on a building permit detied by that same municipality that was allegedharded illegally.
The resident brought the action after a demandudspension of the permit was rejected by the Cbonh&8tate
(Supreme Administrative Court). The President ef@ourt of First Instance of Antwerp declared tbiéoa inadmissible
by stating that Art. 271 of the New Municipal Actrsiot be applied when the permit was deliverechbynunicipality
on behalf of which the residents are taking acton.appeal, the Court of Appeal of Antwerp referaeszbnstitutional
question for a preliminary ruling to the Constitutal Court, asking the Court if the said provisieigdate Articles 10, 11
and 23 of the Constitution if they are interpreitreduch a way that an action for cessation is edafuwvhen the
municipality has delivered the building or enviroemtal permit.

The Court’s judgment

The Constitutional Court ruled that if these rudes interpreted in such a way that the right ob&itute action” cannot
be used by individual citizens in cases in whi¢ghyahypothesis illegal) permit was delivered by siane local
authorities for the criticised activity that harthe environment, such an interpretation would ereatiifference in
treatment between citizens that cannot be justiffecth an interpretation violates the principleqfiality and non-
discrimination enshrined in Articles 10 and 11td Constitution. Only an interpretation that allasitizens to introduce
such an action is compatible with the said provisiof the Constitution. As a consequence, the mstiould be declareg
admissible.

9. Link address Constitutional Court:

Frenchftp://ftp.const-court.be/pub/f/2007/2007-07 Of.pdf ftp://ftp.const-
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Germanftp://ftp.const-court.be/pub/d/2007/2007-070d.pdf
ftp://ftp.const-court.be/pub/d/2007/2007-121d.pdf
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